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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C, 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C, 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.”» They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8921) 


In re CHRISTIANA MILK PRODUCTS COMPANY, INC. AMA Docket 
No. 27-154. Decided February 10, 1964. 


Plant—One or Two 
Market administrator’s determination that one plant, and not two, existed 
cannot be said to be arbitrary, capricious or unreasonable under the 
facts disclosed. 
Mr. Martin A. Fromer, of New York, New York, for petitioner. Mr. John G. 
Liebert, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seqg.). The petitioner is a regulated 
handler under Order No. 27 (renumbered effective January 1, 
1962, as Order No. 2 but referred to herein as Order No. 27) 
regulating the handling of milk in the New York-New Jersey 
marketing area. 


In its monthly report for February 1960 petitioner reported 
that it sold 37,600 pounds of milk to the Sunbury Cheese Com- 
pany, Sunbury, Pennsylvania, and that the milk was utilized in 
Class III as cheese. The market administrator for the order, after 
auditing the report, classified the milk Class I-A with the result 
that Christiana was billed for $1,047.54 as payment into the pro- 
ducer-settlement fund under the order. 


The controversy concerns the proper classification under the 
order for one tank truckload of milk which originated with peti- 
tioner and was delivered to premises in Sunbury, Pennsylvania, 
where milk processing and the manufacturing of ice cream mix 
and cheese took place. The market administrator considered the 
entire premises in Sunbury as constituting one “plant” so that 
by virtue of the application of the rules and regulations under 
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the order the load of milk was assigned to Class I-A since fluid 
milk, Class I-A, was disposed of from the “plant.” The petitioner 
contends that the milk was made into cheese, a Class III product, 
by Nick Rescigno, trading as Sunbury Cheese Company, in a 
building a few feet away from the part of the premises used for 
processing milk for fluid use, for making ice cream, etc., by Sun- 
bury Milk Products Company. In other words, petitioner’s posi- 
tion is that the cheese-making operation was independent of the 
fluid milk and ice cream business which was conducted in a sep- 
arate building by Sunbury Milk Products Company. 


A hearing was held upon the petition and the answer by the 
respondent before Hearing Examiner John Curry, in New York 
City, on January 22 and 23, 1963. After the hearing, briefs were 
filed by the parties, as well as suggested findings of fact, etc. The 
hearing examiner issued a recommended decision on September 
10, 1963, to the effect that the cheese-making operations at the 
Sunbury location were not those of the Sunbury Milk Products 
Company’s plant and that petitioner should be accorded the relief 
requested, namely, that the market administrator should be over- 
ruled and the reported classification of Class III be allowed. 
Respondent filed exceptions and oral argument was had before 
the Judicial Officer in Washington, D. C., on October 22, 1963. 


FINDINGS OF FACT 


1. Section 927.8 of Order No. 27 at the times pertinent here 
contained the following definition of “plant:” 


“Plant” means the land, buildings, surroundings, facilities, 
and equipment, whether owned or operated by one or more 
persons, constituting a single operating unit or establishment 
for the receiving, handling or processing of milk or milk 
products as determined by the market administrator. (Em- 
phasis supplied.) 


2. Christiana Milk Products Company, Inc., the petitioner, is 
a Pennsylvania corporation operating a milk plant at Christiana, 
Pennsylvania, and was subject to regulation as a pool handler 
under Order No. 27 issued under the act. In its monthly report 
for February 1960, to the market administrator for the order, 
petitioner reported 37,600 pounds of milk as shipped to “Sunbury 
Cheese Co., Sunbury, Pa.” and utilized in Class III—Other Cheese. 
After the usual audit to verify the report, the market adminis- 
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trator classified this milk as Class I-A and increased the petition- 
er’s obligation to the producer-settlement fund under the order 
by approximately $1,000. This result was due to the determina- 
tion of the market administrator that the premises occupied in 
Sunbury, Pennsylvania, by Sunbury Milk Products Company and 
by Nick Rescigno, trading as Sunbury Cheese Company, consti- 
tuted one “plant” under section 927.8 of the order. 


3. The 37,600 pounds of milk involved here were purchased from 
petitioner by Warrenville Milk Products Co., Inc., a milk broker 
via its parent company or agent Puritan Dairy, Perth Amboy, 
New Jersey, and delivery from petitioner was directed to “Sun- 
bury Cheese Company, Sunbury, Pennsylvania.” Warrenville 
billed Sunbury Cheese Company for payment. The milk was 
hauled by tank truck of Glennon’s Milk Service, Inc., and War- 
renville paid the handler for the trucking and Puritan Dairy for 
the milk. The record does not show how other milk used for the 
making of cheese at Sunbury was hauled. 


4. Sunbury Milk Products Company, Sunbury, Pennsylvania, 
is a publicly owned company engaged in the handling of milk and 
milk products and operates a plant in Sunbury which is not regu- 
lated by Order No. 27. It receives milk from producers and is 
subject to regulation by the Pennsylvania Milk Control Commis- 
sion. At some time during 1958, Nick Rescigno, a cheese maker, 
entered into an orally-agreed upon arrangement with Sunbury 
pursuant to which Rescigno occupied and made Italian cheese in 
a building about eight feet from the building in which Sunbury 
conducted its milk processing and the making of ice cream mix. 


5. Sunbury Milk Products Company paid Warrenville for the 
milk and paid for practically all milk brought in and made into 
cheese in the cheese building and also paid hauling charges for 
the milk. Warrenville had one single account for deliveries and 
sales to Sunbury Milk Products Company and it included in this 
account all deliveries to the Sunbury Cheese Company. In addi- 
tion to milk purchased for manufacture into cheese by Rescigno, 
some of Products’ surplus milk received by Products from pro- 
ducers and some skim milk were moved from the fluid milk and 
ice cream building of Products to the cheese building for use in 
the making of cheese. The milk moved by pipeline from the milk 
building to the cheese building. Products’ surplus milk so moved 
constituted a relatively small percentage (6 percent in February 
1960) of the milk and skim milk utilized in the cheese building. 
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6. At some time in 1958, Sunbury Milk Products Company en- 
tered into an arrangement with Nick Rescigno, a cheese maker, 
pursuant to which Rescigno made Italian cheese in a building 
owned by Sunbury Milk Products Company and located a few 
feet from the building in which Sunbury conducted its fluid milk 
and ice cream operations. Prior to occupancy by Rescigno the 
building was used for storing Sunbury’s trucks and consisted of 
four walls, a roof and a dirt floor. Sunbury improved the build- 
ing by installing at its expense steam boilers, a cement floor, 
lights, electricity and steam generators. Rescigno equipped the 
building at his expense with cheese vats, cheese kettles, and other 
facilities for the manufacture of cheese. One electric meter 
served both buildings. In February 1960, there were boilers in 
the cheese building but at a later date this building was serviced 
by a boiler or boilers located in the other building. Rescigno’s 
office was located in the fluid milk and ice cream building and the 
telephone in that building was used for the conducting of the 
cheese business. Most of the milk made into cheese came to the 
cheese building in tank trucks and was pumped from the truck 
into the cheese building. The milk from the fluid milk and ice 
cream building of Products was moved partially by pump and 
partially by gravity through a pipeline, the pipe being lower at 
the cheese building than at the other building. Some milk, a rela- 
tively small quantity apparently, was received at the cheese build- 
ing in cans. 

7. In addition to paying for milk purchased for use in making 
cheese, Sunbury Milk Products Company also supplied trucks 
for hauling the cheese to customers and paid for storage charges 
on cheese placed in storage. Products also made up the payroll 
for the workers in the cheese building and reported these workers 
as its employees to the governmental authorities for income tax, 
social security purposes, etc. Rescigno, however, hired the em- 
ployees, directed them, etc., and kept a time clock and time cards 
in the cheese building and considered them his employees. Res- 
cigno also directed the cheese making, sold the cheese and col- 
lected for the sales in the name of “Sunbury Cheese Company” 
or Sunbury Cheese Products Company. He maintained a check- 
ing account into which he put the proceeds of sales and in a few 
cases of purchases of milk, particularly small quantities, he paid 
for the milk out of this account. 


8. Sunbury Milk Products Company billed Rescigno weekly 
for the amounts expended in purchasing milk and supplying milk 





Se ee a a ee ee 





CHRISTIANA MILK PRODUCTS COMPANY, INC. 171 
Cite as 23 A.D. 167 


from the fluid milk and ice cream building, for payroll services 
at the rate of 10 percent of the payroll amount, for any storage 
costs and for the trucking of the cheese to customers. It also 
billed Rescigno at the rate of 50 cents per hundredweight for all 
milk utilized by Rescigno in making cheese. This was to cover 
the use of the cheese building, heat, light, electric power, etc. 
and profit to Products. Rescigno made regular payments by check 
on the Sunbury Cheese Company account but not with respect 
to any specific billing and there was an open or running account 
between them. At the time of the hearing herein, Rescigno was 
considerably in arrears on the account. 


9. Sunbury Milk Products Company did not report the milk 
purchased for cheese making to the Pennsylvania Milk Control 
Commission in its monthly reports. Rescigno did not file any 
such reports. Whether or not either or both should have done 
so is not clear from the record. Sunbury Milk Products Company, 
however, reported the milk moved from the fluid milk and ice 
cream building to the cheese building. This was reported in Part 
VI “Manufactured Products” as utilized in Italian cheese, Class 
8, and not under Part VII “Sales To Other Dealers.”! Since 
Sunbury also reported the manufacture of ice cream mix in Part 
VI, the reports give the impression that Sunbury Milk Products 
Company manufactured the cheese. 


10. The fictitious name “Sunbury Cheese Company” was not 
registered under Pennsylvania law as the trade name under 
which Rescigno operated. There is no evidence that any kind of 
license or permit, if any such was required, was issued by any 
governmental authority to Rescigno for the cheese-making op- 
eration. 

11. There was no written contract between Rescigno and Sun- 
bury Milk Products Company. 


CONCLUSIONS 


The sole issue presented for decision is the validity of the 
market administrator’s determination that one plant existed at 
the Sunbury location including the cheese-making operation. 


1 Products’ president and treasurer testified that this milk was not reported under Part VII 
of the form because Rescigno was not a “‘dealer’’ since he did not purchase milk from producers. 
But the Pennsylvania Milk Control Law provides that a “‘milk dealer” or handler must have 
a license under that law and “milk dealer’”’ is defined as any person who purchases or receives 
on consignment or otherwise milk for sale, shipment storage, processing or manufacturing 
whether on behalf of himself or others or both. Purdon’s Pennsylvania Statutes, Annotated, 
Title 31, Food § 700j-103 and § 700j-401. 
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As is seen from Finding of Fact 1 above, section 927.8 of the 
order defines “plant” as meaning the land, buildings, etc., whether 
owned or operated by one or more persons, constituting a single 
operating unit or establishment for the receiving, handling or 
processing of milk or milk products as determined by the market 
administrator. The definition of “plant” and the delegation of 
power to the market administrator to determine what comprises 
a “plant” were promulgated in 1945 (10 F.R. 6156, May 29, 1945) 
following numerous disputes as to whether one or two plants 
existed where cheese making or other manufacture of milk took 
place in a building adjacent to a building where fluid milk was 
processed and the buildings were connected by a pipeline. See 
e.g., In re Grandview Dairy, Inc., 3 A.D. 335 (1944), aff’d, 157 
F.2d 5 (2d Cir. 1946), cert. denied, 329 U.S. 788 (1946). 


The determination, then, as to what constitutes a “plant” under 
the order is one for the market administrator to make. So that, 
unless such a determination is “not in accordance with law,” it 
is valid as far at least as this proceeding is concerned. 


The problem involved, as is usually the case with matters of 
interpretation and application of the terms of milk marketing 
orders, is not particularly easy of solution.2 The Findings of 
Fact above disclose that there are some features of the milk 
processing and manufacturing operations at the Sunbury location 
indicative of separateness for the cheese-making phase from the 
milk and ice cream facilities and activities of Sunbury Milk 
Products Company and some characteristics pointing to integra- 
tion. 


But when it is seen that the fluid milk, ice cream and cheese- 
making were carried on at the same location and address on 
premises owned by Sunbury Milk Products Company, when 
Products bought practically all the milk used for the cheese- 
making, when there was no public record of Rescigno as the 
owner or operator of the cheese business, when the utilities were 
furnished by Products, when the office for the cheese business 
was in the fluid milk and ice cream building, when Products re- 
ported the workers in the cheese building to governmental auth- 
orities as Products’ employees, when Products’ trucks delivered 
the cheese, when Products kept the warehouse or storage receipts 





2 The hearing examiner in a companion proceeding, In re Millard Dairy, Inc... AMA Docket 
27-153, has issued a recommended decision to the effect that the market administrator’s deter- 
mination as to a single plant at the Sunbury location is correct. 
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for cheese stored, when the so-called rent paid by Rescigno, that 
is, a 50 cents a hundredweight charge on milk used for cheese, 
was the entire compensation for the use of the cheese building 
with Products’ intake thus tied to how much cheese was able 
to move successfully since this would determine the quantities 
of milk manufactured, when there was no written contract be- 
tween Products and Rescigno, and when all these factors are 
considered together with others symptomatic of integration men- 
tioned in the Findings of Fact above we cannot say that it was 
arbitrary, capricious or unreasonable for the market administra- 
tor to consider that one plant within the meaning of section 927.8 
of the order existed at the Sunbury location. 


ORDER 


In view of the foregoing the relief requested by the petition 
is denied and the petition is dismissed. 


(No. 8922) 


In re MILLARD Dairy, INC. AMA Docket No. 27-153. Decided 
February 25, 1964. 
Plant—One or Two 
Market administrator’s determination that one plant, and not two, existed 
cannot be said to be arbitrary, capricious or unreasonable under the 
facts disclosed. 


Mr. Martin A. Fromer, of New York, New York, for petitioner. Mr. Joseph 
A. Walsh, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seg.). The petitioner is a regulated 
handler under Order No. 27 (renumbered effective January 1, 
1962, as Order No. 2 (7 CFR Part 1002) but referred to herein 
as Order No. 27) regulating the handling of milk in the New 
York-New Jersey marketing area. 
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In its monthly reports to the market administrator of the order 
for the months April through August 1960, petitioner reported 
the sale of milk to Sunbury Milk Products Company, Sunbury, 
Pennsylvania, and utilization of the milk in Class III. Following 
the customary audits to verify the reports some of the milk was 
changed by the market administrator from the reported Class III 
to Classes I-A and I-B with the result that petitioner was billed 
for payments into the producer-settlement fund under the order. 


The controversy revolves around the operations at two build- 
ings in Sunbury, Pennsylvania, owned by Sunbury Milk Products 
Company. At one building fluid milk was processed and ice cream 
mix was made and at the other Italian cheese was manufactured. 
The market administrator determined that both buildings com- 
prised one “plant” under the order but the petitioner contends 
that there were two plants, one consisting of the fluid milk and 
ice cream building operated by Sunbury Milk Products Company 
and the other a cheese factory operated by Nick Rescigno, trading 
as Sunbury Cheese Company. The market administrator’s deter- 
mination that one “plant” existed brought into play the account- 
ing rules and regulations under the order (7 CFR § 1002.100 
et seq.) dealing with assignments of classifications of milk at a 
plant with the result that some of the milk in issue was assigned 
to Classes I-A and I-B. 


A hearing was held upon the petition and the answer by the 
respondent before Hearing Examiner Will Rogers, in New York 
City, on April 30, 1962. After the hearing, briefs were filed by 
the parties, as well as suggested findings of fact, etc. The hearing 
examiner issued a recommended decision on October 30, 1962, to 
the effect that the market administrator’s determination was cor- 
rect and that the petition should be dismissed. Petitioner filed 
exceptions thereto but asked that oral argument and decision be 
delayed until a companion proceeding, In re Christiana Milk 
Products Company, AMA Docket No. 27-154, should be decided. 
In that proceeding the hearing examiner’s recommended decision 
was favorable to the petitioner therein. Petitioner filed a petition 
to reopen the hearing in this proceeding on October 31, 1963, in 
order to introduce into evidence in this proceeding matters which 
were put into evidence in that proceeding. A final decision and 
order were entered in the Christiana proceeding February 10, 
1964 (23 A.D. 167), ruling that the market administrator’s 
determination as to one “plant” at Sunbury was valid. 
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FINDINGS OF FACT 


1. Section 927.8 of Order No. 27 at the times pertinent here 
contained the following definition of “plant:” 


“Plant” means the land, buildings, surroundings, facilities, 
and equipment, whether owned or operated by one or more 
persons, constituting a single operating unit or establish- 
ment for the receiving, handling or processing of milk or 
milk products as determined by the market administrator. 
(Emphasis supplied.) 


2. Petitioner, Millard Dairy, Inc., is a corporation organized 
and existing under the laws of the State of New York with its 
plant and principal place of business at 21 Spring Street, Dundee, 
New York. At all times referred to herein petitioner was a 
handler subject to Order No. 27 under the act regulating the han- 
dling of milk in the New York-New Jersey marketing area. As 
such, milk received at petitioner’s Dundee plant was classified, 
priced and pooled under the order. 


3. For the months of April through August 1960, petitioner in 
its monthly reports to the market administrator for the order 
reported milk as sold to “Sunbury Milk Products, Sunbury, Penn- 
sylvania.” The butterfat in the milk was reported as utilized in 
Class III—Cream 41! for each of the months. For the month of 
April only as the result of a telephone conservation between the 
market administrator’s office and petitioner’s office, the report 
was changed to list the milk sold to Sunbury as Class III 56! 
(cheese except cheddar cheese). 


4. After audit and investigation, the market administrator 
classified some of the milk involved as Class I-A and Class I-B 
because he determined that the premises of the Sunbury Milk 
Products Company at Sunbury, Pennsylvania, constituted one 
“plant” under the order and the assignments to Class I-A and 
Class I-B were required by the accounting rules and regulations 
(7 CFR §1002.100 et seg.) under the order. He issued audit 
adjustment billings to petitioner as a result of the classifications 
or reclassifications in Class I-A and Class I-B. 


5. Sunbury Milk Products Company, Sunbury, Pennsylvania, 
is a publicly owned company engaged in the handling of milk 





1 These are code numbers designating a particular Class III use prescribed by the instruc- 
tions for filling out the handler’s reports. 








176 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 23 A.D. 173 


and milk products and operates a plant in Sunbury which is not 
regulated by Order No. 27. It receives milk from producers and 
is subject to regulation by the Pennsylvania Milk Control Com- 
mission. 


6. At some time in 1958, Sunbury Milk Products Company 
entered into an arrangement with Nick Rescigno, a cheese maker, 
pursuant to which Rescigno made Italian cheese in a building 
owned by Sunbury Milk Products Company and located a few 
feet from the building in which Sunbury conducted its fluid milk 
and ice cream operations. Prior to occupancy by Rescigno the 
building was used for storing Sunbury’s trucks and consisted 
of four walls, a roof and a dirt floor. Sunbury improved the 
building by installing at its expense steam boilers, a cement floor, 
lights, electricity and steam generators. Rescigno equipped the 
building at his expense with cheese vats, cheese kettles, and other 
facilities for the manufacture of cheese. One electric meter 
served both buildings. In February 1960, there were boilers in 
the cheese building but by September 1960 this building was 
serviced by a boiler located in the other building. Rescigno’s office 
was located in the fluid milk and ice cream building and the tele- 
phone in that building was used for the conducting of the cheese 
business. Most of the milk made into cheese came to the cheese 
building in tank trucks and was pumped from the truck into the 
cheese building. The milk from the fluid milk and ice cream build- 
ing of Products was moved partially by pump and partially by 
gravity through a pipeline, the pipe being lower at the cheese 
building than at the other building. Some milk, a relatively small 
quantity apparently, was received at the cheese building in cans. 


7. Sunbury Milk Products Company paid for the milk involved 
and paid for practically all milk brought in and made into cheese 
in the cheese building and also paid hauling charges for the milk. 
In addition to milk purchased for manufacture into cheese by 
Rescigno, some of Products’ surplus milk received by Products 
from producers was moved from the fluid milk and ice cream 
building of Products to the cheese building for use in the making 
of cheese. The milk moved by pipeline from the milk building to 
the cheese building. Products’ surplus milk so moved constituted 
about 10 percent of the milk utilized in the cheese building. 


8. In addition to paying for milk purchased for use in making 
cheese, Sunbury Milk Products Company also supplied trucks for 
hauling the cheese to customers and paid for storage charges on 
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cheese placed in storage. Products also made up the payroll for 
the workers in the cheese building, paid their wages and reported 
these workers as its employees to the governmental authorities 
for income tax, social security purposes, etc. Rescigno, however, 
hired the employees, directed them, etc., and kept a time clock 
and time cards in the cheese building and considered them his 
employees. Rescigno also directed the cheese making, sold the 
cheese and collected for the sales in the name of “Sunbury Cheese 
Company” or “Sunbury Cheese Prod. Co.” He maintained a 
checking account into which he put the proceeds of sales and in a 
few cases of purchases of milk, particularly small quantities, he 
paid for the milk out of this account. 


9. Sunbury Milk Products Company billed Rescigno weekly 
for the amounts expended in purchasing milk and supplying milk 
from the fluid milk and ice cream building, for payroll services 
at the rate of 10 percent of the payroll amount, for any storage 
costs and for the trucking of the cheese to customers. It also 
billed Rescigno at the rate of 50 cents per hundredweight for all 
milk utilized by Rescigno in making cheese. This was to cover 
the use of the cheese building, heat, light, electric power, etc., 
and profit to Products. Rescigno made regular payments by 
check on the Sunbury Cheese Company account but not with 
respect to any specific billing and there was an open or running 
account between them. At the time of the hearing herein, Res- 
cigno was about $145,000 in arrears on the account. 


10. There is no evidence that any kind of license or permit, if 
any such was required, was issued by any governmental authority 
to Rescigno for the cheese-making operation. 


11. There was no written contract between Rescigno and Sun- 
bury Milk Products Company. 


CONCLUSIONS 


As in the case of In re Christiana Milk Products Company, 
supra, the only issue presented for decision is the validity of the 
market administrator’s determination that the operations at the 
Sunbury location constituted those of one “plant” under the order. 


As is seen from Finding of Fact 1 above, section 927.8 of the 
order defines “plant” as meaning the land, buildings, etc., whether 
owned or operated by one or more persons, constituting a single 
operating unit or establishment for the receiving, handling or 
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processing of milk or milk products as determined by the market 
administrator. The definition of “plant”? and the delegation of 
power to the market administrator to determine what comprises 
a “plant” were promulgated in 1945 (10 F.R. 6156, May 29, 
1945) following numerous disputes as to whether one or two 
plants existed where cheese making or other manufacture of milk 
took place in a building adjacent to a building where fluid milk 
was processed and the buildings were connected by a pipeline. 
See e.g., In re Grandview Dairy, Inc., 3 A.D. 335 (1944), aff'd, 
157 F.2d 5 (2d Cir. 1946), cert. denied, 329 U.S. 788 (1946). 


The determination, then, as to what constitutes a “plant” 
under the order is one for the market administrator to make. So 
that, unless such a determination is “not in accordance with 
law,” it is valid as far at least as this proceeding is concerned. 


The problem involved, as is usually the case with matters of 
interpretation and application of the terms of milk marketing 
orders, is not particularly easy of solution. The Findings of Fact 
above disclose that there are some features of the milk processing 
and manufacturing operations at the Sunbury location indicative 
of separateness for the cheese-making phase from the milk and 
ice cream facilities and activities of Sunbury Milk Products Com- 
pany and some characteristics pointing to integration. 


But when it is seen that the milk in issue was reported by peti- 
tioner to have been sold to Sunbury Milk Products Company, 
when the fluid milk, ice cream and cheese making were carried 
on at the same location and address on premises owned by Sun- 
bury Milk Products Company, when Products bought practically 
all the milk used for the cheese making, when there were no 
records showing that such milk was handled separately from 
other milk received at the Sunbury location, when there was no 
public record of Rescigno as the owner or operator of the cheese 
business, when the utilities were furnished by Products, when 
the office for the cheese business was in the fluid milk and ice 
cream building, when Products reported the workers in the 
cheese building to governmental authorities as Products’ employ- 
ees, when Products’ trucks delivered the cheese, when Products 
kept the warehouse or storage receipts for cheese stored, when 
the so-called rent paid by Rescigno, that is, a 50 cents a hundred- 
weight charge on milk used for cheese, was the entire compen- 
sation for the use of the cheese building with Products’ intake 
thus tied to how much cheese was able to move successfully since 
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this would determine the quantities of milk manufactured, when 
there was no written contract between Products and Rescigno, 
and when all these factors are considered together with others 
symptomatic of integration mentioned in the Findings of Fact 
above we cannot say that it was arbitrary, capricious or unreason- 
able for the market administrator to consider that one plant with- 
in the meaning of section 927.8 of the order existed at the Sun- 
bury location. 


Petitioner’s petition to reopen seeks to incorporate in the record 
of this proceeding matters of evidence introduced by petitioner 
at the hearing in In re Christiana Milk Products Company, Inc., 
supra, for the purpose of showing that two “plants” existed at 
the Sunbury location rather than one. Since the final decision 
in that proceeding was unfavorable to petitioner there is no point 
in reopening this proceeding and the petition to reopen should be 
dismissed. Similarly, we see no need for oral argument before 
the Judicial Officer since there was oral argument on the same 
issues before final decision in In re Christiana Milk Products 
Company, Inc. 


ORDER 


In view of the foregoing the relief requested by petitioner is 
denied and the petition is dismissed. The petition to reopen is 
also dismissed. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 8923) 
In re FRED A. BROWN AND JENNIE B. BROWN, d/b/a GEM DAIRY. 


AMA Docket No. M 137-1. Order issued February 20, 1964, 
by Thomas J. Flavin, Judicial Officer. 
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(No. 8924) 


In re NORFOLK LIVESTOCK SALES COMPANY. P&S Docket No. 
3044. Decided February 3, 1964. 


Rates and Charges—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On December 27, 1963, the respondent’s attorney submitted a 
telegram to the complainant withdrawing the amendment to the 
respondent’s current schedule of rates and charges filed on No- 
vember 12, 1963. Such amendment to the current schedule filed 
on November 12, 1963, is the subject of the “Complaint, Order 
of Suspension, and Notice of Hearing” issued by the Director of 
the Packers and Stockyards Division on November 27, 1963, in- 
stituting this proceeding. 

Notice of the tariff as modified by the amendment filed on 
November 12, 1963, and of the “Complaint, Order of Suspension, 
and Notice of Hearing’ was published in the Federal Register 
on December 28, 1963 (28 F.R. 14447), and although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in this matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


In view of these circumstances, the complainant requested that 
this proceeding be dismissed without prejudice and it is so 
ordered. 


(No. 8925) 


In re LONTIE WILSON, d/b/a WILSON LIVESTOCK AUCTION. P&S 
Docket No. 3005. Decided February 3, 1964. 


Registration and Bonding Requirements—Accounts— 
Cease and Desist—Consent 


Respondent is ordered to cease and desist from operating as a market agency 
without being registered and bonded, utilizing services of other dealers, 
issuing incomplete accounts, selling consigned livestock to employees, 
etc., for their own account, and making refund to consignors of portion 
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of the rates and charges. Respondent is also ordered to keep certain 
specified accounts and records. 


Mr. Earl Saunders, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 17, 1963, by the Acting Director, Packers 
and Stockyards Division, United States Department of Agricul- 
ture, Respondent, a registered market agency and dealer under 
the Act, is charged with violating certain provisions of the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). Re- 
spondent filed an amended answer on January 14, 1964, in which 
(1) he admits the jurisdictional allegations of the complaint and 
neither admits nor denies the remaining allegations; (2) he 
states that for the purposes of this proceeding and for such pur- 
poses only, the order in this proceeding may contain findings of 
fact and conclusions based upon the allegations of the complaint 
as the findings of fact and conclusions of the Secretary of Agri- 
culture; (3) he waives oral hearing and the report of the hearing 
examiner; and (4) he consents to the issuance of the order con- 
tained herein. Complainant has recommended that such order 
be issued. 


FINDINGS OF FACT 


1. The Wilson Livestock Auction stockyard, Salina, Kansas, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the Act. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of a market agency and dealer, registered 
with the Secretary of Agriculture to sell livestock on a commis- 
sion basis at the stockyard and to buy and sell livestock in com- 
merce for his own account. 


3. Respondent was, at all times material to the complaint, en- 
gaged in the business of a market agency buying livestock in 
commerce on a commission basis without being registered to so 
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operate and furnishing a bond as required by the Act and the 
regulations. 


4. Respondent, at the stockyard, used funds received from the 
sale of livestock consigned to him for sale on a commission basis 
for purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that respondent, 
during the period January 6 through July 28, 1962, in the eleven 
transactions referred to in paragraph IV of the complaint, pur- 
chased livestock from consignments, issued checks to the con- 
signors drawn on his custodial account for shippers’ proceeds, 
and thereafter failed to reimburse the custodial account for peri- 
ods from 6 to 32 days. 


5. Respondent, at the stockyard, during the period Juanary 6 
through August 25, 1962, in the 41 transactions referred to in 
paragraph V of the complaint, took consigned livestock into his 
own account and issued accounts of sale which failed to show 
the full, true, and correct name of respondent as the buyer. Copies 
of such accounts of sale were made a part of the accounts and 
records of respondent. 


6. Respondent, at the stockyard, during the period January 6 
through July 14, 1962, in the 19 transactions referred to in para- 
graph VI of the complaint, permitted his auctioneer, Robert 
Perry, Jr. and his ringman, Robert Perry, Sr., to purchase con- 
signed livestock for their own account (Perry Cattle Co.), and 
in connection therewith respondent issued accounts of sale to the 
consignors which failed to show Robert Perry, Sr. and Robert 
Perry, Jr., d/b/a Perry Cattle Co., Salina, Kansas, as the true 
and correct buyers. The Perry Cattle Company is a partnership, 
independently operated and separately registered as a dealer. 
Copies of such accounts of sale were made a part of the accounts 
and records of respondent. 


7. Respondent, at the stockyard, during the period February 3 
through May 12, 1962, in the eight transactions referred to in 
paragraph VII of the complaint, used livestock from his own 
consignments to fill purchase orders on a commission basis, and 
in connection therewith issued accounts of purchase to his prin- 
cipals which failed to show that the livestock used to fill the 
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orders was livestock owned by respondent. Copies of such ac- 
counts of purchase were made a part of the accounts and records 
of respondent. 


8. Respondent, at the stockyard, during the period January 
through July 1962, in connection with the sale of consigned live- 
stock in the 33 transactions referred to in paragraph VIII of 
the complaint, refunded or remitted to the consignors of such 
livestock 25% of the selling commission charges specified in 
respondent’s rate schedule in effect at the time of the sales, as- 
sessed and collected from said consignors in connection with their 
respective consignments of livestock. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondent has violated sections 303, 306(f), 307, 312(a) and 401 
of the Act (7 U.S.C. 203, 207(f), 208, 213(a), 221), and sections 
201.10, 201.29, 201.30, 201.40, 201.41, 201.43, 201.44, 201.57(a), 
201.59, 201.60 and 201.66 of the regulations issued thereunder 
(9 CFR 201.10, 201.29, 201.30, 201.40, 201.41, 201.48, 201.44, 
201.57 (a), 201.59, 201.60, 201.66). Respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) operating as a 
market agency, buying livestock in commerce on a commission 
basis, without being so registered and furnishing and maintain- 
ing a bond or its equivalent in conformity with the Act and the 
regulations thereunder; (2) utilizing the services of independ- 
ently operated and separately registered dealers in the furnish- 
ing by respondent of services at the stockyard; (3) issuing ac- 
counts of sale to consignors of livestock which fail to show the 
full, true, and correct name of the purchaser of livestock, and 
such other facts as may be necessary to show fully the true 
nature of the transactions; (4) permitting his auctioneers, ring- 
men, or other employees performing duties of comparable re- 
sponsibility in connection with the actual conduct of auction 
sales by respondent at the stockyard, to purchase livestock out 
of consignment for any purpose for their own account; (5) using 
livestock which he owns to fill purchase orders which he has 
received without correctly disclosing such fact on the accounts 
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of purchase rendered to the purchasers; and (6) refunding or 
remitting to consignors of livestock in any manner any portion 
of the rates and charges set forth in respondent’s rate schedule 
on file with the Secretary of Agriculture. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar designation. Such account 
shall be drawn on only for payment of the net proceeds to the 
consignor or shipper, or such other person or persons whom the 
respondent has knowledge is entitled thereto, and to obtain there- 
from the sums due respondent as compensation for his services, 
as set out in his tariff, and for such sums as are necessary to 
pay all legal charges against the consignment of livestock which 
respondent may, in his capacity as agent, be required to pay for 
and on behalf of the consignor or shipper. In all other respects, 
respondent shall maintain such account in conformity with the 
provisions of section 201.42 of the regulations. 


Respondent shall keep accounts, records, and memoranda as 
will fully and correctly disclose all transactions involved in his 
business under the Act, including a full and true copy of each 
account of sale and each account of purchase issued. 


This order shall become effective on the sixth day after service 
hereof on respondent. Copies shall be served on the parties. 


(No. 8926) 


In re CAPITAL PACKING COMPANY et al. P&S Docket No. 2441. 
Decided February 7, 1964. 


Extraordinary Petition for Reconsideration—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seqg.), Farmers Livestock Commis- 
sion Company, Inc., and its stockholders, officers and employees 
filed a document entitled “Extraordinary Petition for Reconsid- 
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eration,” requesting reconsideration of the order of November 18, 
1963 entered in this proceeding as it relates to such corporation, 
Complainant filed an answer thereto and these petitioners filed 
a reply to complainant’s answer February 7, 1964. This proceed- 
ing is presently on appeal in the United States Court of Appeals 
for the Tenth Circuit and accordingly the petition is hereby 
dismissed. 


(No. 8927) 


In re WAYNE COUNTY LIVESTOCK EXCHANGE, INC. P&S Docket 
No. 2872. Decided February 11, 1964. 


False Weights—Suspension of Registration 


Respondent is ordered to cease and desist from knowingly weighing live- 
stock at incorrect weights, selling or paying for livestock on the basis 
of false weights, failing to balance the scale properly, and failing to 
issue scale tickets. Respondent is suspended as a registrant under the 
act for a period of 30 days. 

Messrs. Donald E. Graham and Earl Saunders, for complainant. Mr. Clar- 
ence E. Bodie, of Honesdale, Pennsylvania, for respondent. Mr. Jack 
W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed on March 6, 1963, by the Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent, Wayne County Livestock 
Exchange, Inc., of Honesdale, Pennsylvania, was charged with 
(1) underweighing livestock; (2) entering false weights in its 
records; (3) paying consignors of livestock on the basis of false 
weights; (4) failing to make or issue scale tickets in connection 
with weighing livestock sold by weight; and (5) weighing live- 
stock sold by weight when the scale was not in balance. 


Respondent filed an answer on April 22, 1963, denying that its 
weights were incorrect and that the scale was out of balance. It 
asserted that if there were any weight discrepancies, they were 
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due to differences in the way respondent’s and complainant’s em- 
ployees read the scale in weighing, and if there were mistakes, 
they were honest mistakes. It admitted failing to issue scale 
tickets on one occasion when it had run out of scale ticket forms. 


An oral hearing was held in Honesdale, Pennsylvania, on June 
6 and 21, 1963, before Hearing Examiner Jack W. Bain, Office 
of Hearing Examiners, United States Department of Agriculture. 
Donald E. Graham and Earl Saunders, Office of the General 
Counsel of the Department, appeared as counsel for complainant, 
and Clarence E. Bodie, attorney at law, Honesdale, appeared as 
counsel for respondent. Four witnesses testified for complainant 
and three for respondent, and 11 exhibits were introduced by 
complainant. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged and he 
proposed a suspension of the respondent as a registrant under the 
act for a period of 30 days. Respondent filed exceptions to the 
hearing examiner’s report. 


After careful study of the record and respondent’s exceptions, 
we conclude that there is no merit to the exceptions and that the 
hearing examiner’s recommended decision and order should be 
adopted. Accordingly, the hearing examiner’s proposed findings 
of fact and conclusions are adopted as the final Findings of Fact 
and Conclusions as if set forth herein. His proposed order is also 
adopted in substance and is as follows: 


ORDER 


Respondent, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, shall cease and 
desist from engaging in the following activities in interstate 
commerce: (1) knowingly weighing livestock at other than the 
true and correct weight of the livestock; (2) knowingly selling 
any livestock or paying consignors the proceeds of the sale of 
livestock on the basis of false and incorrect weights; and (3) 
failing to operate livestock scales owned or controlled by respond- 
ent in accordance with the instructions for weighing livestock 
issued by the Packers and Stockyards Division, and, specifically, 
failing to balance properly a scale in accordance with such in- 
structions when weighing livestock. 


Respondent, when weighing livestock for purposes of sale, 
shall make and issue a scale ticket which shall fully and accurately 
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show all the information required by section 201.49 of the regu- 
lations (9 CFR 201.49). Respondent shall keep as a part of its 
accounts, records, and memoranda a copy of each scale ticket 
issued. 


Respondent is suspended as a registrant under the act for a 
period of 30 days. 


This order shall become effective on the 30th day after its 
date. Copies hereof shall be served upon the parties. 


(No. 8928) 


In re W. A. MARKER. P&S Docket No. 2991. Decided February 
12, 1964. 


Bonding Requirements—Suspension of Registration 
Respondent is suspended as a registrant under the act until he fully com- 
pliés with the bonding requirements of the act and the regulations 
issued thereunder. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed September 12, 1963, by 
the Director, Packers and Stockyards Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. The 
respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with engaging in business as a dealer without 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations issued thereunder. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent September 16, 1963. 


Respondent filed an answer in which, in effect, he admitted all 
the material allegations of fact contained in the complaint. The 














188 PACKERS AND STOCKYARDS ACT, 1921 


Cite as 23 A.D. 187 


matter was referred to John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice 
(9 CFR 202.9(c)). On January 7, 1964, the hearing examiner 
filed a report recommending that respondent be found to have 
violated the act as charged, be ordered to cease and desist from 
such violation and be suspended as a registrant under the act for 
a period of 20 days and thereafter until he complies with the 
bonding requirements of the act and the regulations issued there- 
under. No exceptions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, W. A. Marker, is an individual whose address 
is Seward, Kansas. Respondent is now and was at all times mate- 
rial herein registered with the Secretary under the act as a dealer 
buying and selling livestock in commerce for his own account. 


2. The Hays Livestock Commission Company stockyard, Hays, 
Kansas, the Fred Doll Livestock Sales Company stockyard, 
Larned, Kansas, the Rush County Sales stockyard, La Crosse, 
Kansas, and the Wichita Union Stock Yards, Wichita, Kansas, 
are now and were at all times material herein posted stockyards 
subject to the provisions of the act. 


3. On or about March 25, 1959, respondent was notified in 
writing that his surety bond had been terminated, and was in- 
formed that he would have to furnish a new bond if he continued 
to operate as a registrant under the provisions of the act. On 
November 15, 1960, respondent was further notified in writing 
that if he continued to operate as a dealer he would have to fur- 
nish the required bond. Notwithstanding said notices, respond- 
ent continued to engage in the business of a dealer, buying and 
selling livestock at the stockyards without filing and maintain- 
ing a reasonable bond or its equivalent. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent constitutes a willful 
violation of section 312(a) of the act (7 U.S.C. 213(a)) and 
sections 201.29 and 201.30 of the regulations issued thereunder 
(9 CFR 201.29 and 201.30). See, e.g., In re W. O. Steen, 16 A.D. 
125 (1957); In re Ray York, 20 A.D. 1112 (1961). Respondent 
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should be ordered to cease and desist from such violation. In addi- 
tion, respondent should be suspended as a registrant under the 
act until he has achieved full compliance with the bonding re- 
quirements of the act and the regulations issued thereunder. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer under the act without filing and maintaining a reason- 
able bond or its equivalent as required by the act and the regula- 
tions issued thereunder. 


Respondent is suspended as a registrant under the act until 
he fully complies with the bonding requirements of the act and 
the regulations. At the request of the respondent, when he dem- 
onstrates that he has complied with the bonding requirements of 
the act and the regulations, a supplemental order will be issued 
in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8929) 


ALBERT E. ATCHLEY v. PAUL GEISER, P&S Docket No. 3058. 
Decided February 24, 1964. 


Reparation Awarded—Default Order 


Failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint and reparation is there- 
fore awarded to the complainant. 


Complainant pro se. Mr. Samuel J. Harris, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
plaint filed October 16, 1963, in which it is alleged that on August 
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9, 1963, respondent, Paul Geiser, purchased 132 head of cattle 
from the complainant and “drew a Bill of Sale Draft payable to 
the order of Albert E. (Gene) Atchley ... in the amount of $16,- 
625.75 charged to the account of Charles Beshaler in the Arnold 
State Bank of Arnold, Nebr. in full payment” for the cattle. It 
is further alleged that payment of the draft was refused by the 
drawee on the ground that the draft was drawn without author- 
ity; that subsequently, on August 19, 1963, respondent transfer- 
red title to the cattle back to the complainant, who resold them 
at auction. Complainant seeks reparation in the amount of 
$1,677.45. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent 
on November 18, 1963. A copy of the investigative report was 
also served on complainant. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that a failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Notwithstanding 
such notice of the applicable provisions of the rules of practice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Albert E. Atchley, an individual residing in 
Grenville, New Mexico, is a rancher. 


2. Respondent, Paul Geiser, an individual residing in Arnold, 
Nebraska, is now and was at all times material herein registered 
with the Secretary of Agriculture under the Act as a dealer buy- 
ing and selling livestock in commerce for his own account. 


3. On August 9, 1963, respondent purchased 132 head of cattle 
from the complainant for an agreed purchase price of $16,625.75. 
In purported payment for said cattle, respondent gave the com- 
plainant a draft drawn on Charles Beshaler, Arnold State Bank, 
Arnold, Nebraska, in the amount of $16,625.75. At the time of 
the sale, complainant and respondent contemplated that the cattle 
would be shipped from New Mexico to Nebraska. 
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4. Respondent caused the cattle to be transported from New 
Mexico to Nebraska. 


5. Respondent had no authority to draw the draft on Charles 
Beshaler and the latter refused to accept the draft. 


6. Respondent transferred the title to the cattle back to com- 
plainant who resold the cattle at auction at the Western Livestock 
Auction Company, North Platte, Nebraska. The net proceeds of 
the resale were $15,575.81. 


7. Complainant paid trucking charges in the amount of $627.51, 
incurred in connection with the transportation of the cattle from 
New Mexico to Nebraska. 


8. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). Respondent’s failure to pay the complain- 
ant the agreed purchase price for the 132 head of cattle pur- 
chased in commerce is an unjust and unreasonable practice in 
violation of the Act. Winter v. Duff, et al., 22 A.D. 1277 (1963). 
Accordingly, respondent should be ordered to pay complainant 
the full amount of damages sustained in consequence of such 
violation (7 U.S.C. 209). Under the contract, complainant was 
to receive $16,625.75. Complainant paid transportation charges 
in the amount of $627.51, incurred in connection with the truck- 
ing of the cattle from New Mexico to Nebraska. The net proceeds 
of resale were $15,575.81. Accordingly, it is concluded that com- 
plainant should be awarded reparation in the sum of $1,677.45. 


ORDER 


The respondent shall pay to the complainant, within 30 days 
from the date hereof, the sum of $1,677.45 with interest thereon 
at the rate of five percent per annum from September 1, 1963, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 8930) 


HERMAN H. BUNTEN v. DAVID DUFF AND WARD ORR. P&S Docket 
No. 2819. Decided February 24, 1964. 


Failure to Prove Agency Relationship—Reparation Awarded 


Complainant has failed to prove that agency relationship existed between 
the two respondents. Respondent Duff’s failure to file answer to the 
complaint constitutes admission of liability for the purchase involved 
and complainant is therefore entitled to reparation from this respondent. 


Complainant pro se. Mr. Blaine O. Rudolph, of Canton, South Dakota, for 
respondent Ward Orr. Miss Martha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on May 10, 1962, 
complainant seeks reparation in the amount of $175.00, alleging 
that respondent Duff purchased 14 feeder pigs from complainant 
and in purported payment therefor gave him a check; that the 
check was returned unpaid by the bank upon which it was drawn; 
and that thereafter complainant learned that respondent Duff 
was an “order buyer” for respondent Orr. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to § 202.40 of the rules 
of practice (9 CFR 202.40), were served upon respondent Ward 
Orr and respondent David Duff on September 24, 1962 and Oc- 
tober 22, 1962, respectively. A copy of the investigative report 
was served upon complainant on September 22, 1962. Respondent 
Ward Orr filed an answer on October 29, 1962, denying the alle- 
gations of the complaint and alleging that respondent Duff acted 
individually and not as an agent, servant, or employee of respond- 
ent Orr. Respondent Orr moved that the complaint be dismissed, 
which motion was denied. 


At the time of service of the complaint, respondent Duff was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that sections 202.39 through 202.59 
of the rules of practice were applicable to reparation proceedings 
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(9 CFR 202.39-202.59). Respondent Duff was also informed that 
failure to file an answer constitutes a waiver of oral hearing and 
admission of the facts alleged in the complaint (9 CFR 202.41 
(c)). Notwithstanding such notice of the applicable provisions 
of the rules of practice, respondent Duff did not file an answer. 


Respondent Orr requested an oral hearing, which was set for 
April 3, 1963. Martha Jane Peterman, Office of the General Coun- 
sel, United States Department of Agriculture, was appointed pre- 
siding officer. None of the parties appeared at the hearing and 
thereby the parties have waived the right to an oral hearing in 
the proceeding (9 CFR 202.48(c) (2)). Respondent Ward Orr, 
by Blaine O. Rudolph, Attorney, Canton, South Dakota, filed pro- 
posed findings of fact, conclusions, and order. 


FINDINGS OF FACT 


1. Complainant, Herman H. Bunten, Bowling Green, Missouri, 
is an individual, who at the time of the transaction involved 
herein, was engaged in farming and raising pigs. 


2. Respondent Ward Orr, an individual whose address is Route 
2, Beresford, South Dakota, is now, and was at all times material 
herein, a dealer, registered with the Secretary of Agriculture 
under the Act to buy and sell livestock in commerce for his own 
account. 


3. Respondent David Duff, an individual whose present ad- 
dress is unknown, was at all times material herein, engaged in 
the business of a dealer buying and selling livestock in commerce 
for his own account. 


4. On February 19, 1962, complainant, who had no prior deal- 
ings with respondent Orr or Duff, sold to respondent Duff 14 
feeder pigs at $12.50 per head. It was contemplated by the com- 
plainant and respondent Duff that the pigs would be shipped 
interstate from Missouri to Iowa. The total purchase price of 
the feeder pigs amounted to $175.00. In purported payment 
therefor, respondent Duff gave complainant a check dated Febru- 
ary 19, 1962, in the amount of $175.00, drawn by Duff on the 
Pocahontas State Bank, Pocahontas, Iowa. This check was re- 
turned by the Pocahontas State Bank along with a “Notice of 
Returned Items,” giving the reason for the return of the check 
as “account closed.” No part of the amount represented by the 
check has been paid complainant. 
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5. On February 20, 1962, Lynwood McKay, an employee of 
respondent Orr, purchased 68 pigs from respondent Duff for the 
account of Orr. Of these 68 pigs, 14 of them were the pigs which 
respondent Duff had purchased from complainant. Lynwood 
McKay delivered the 68 pigs to respondent Orr in Iowa, and 
respondent Orr then sent the wife of respondent Duff $1,011.50, 
the price he was to pay Duff for the 68 pigs, plus $40.00, which 
Lynwood McKay had borrowed from respondent Duff as expense 
money. 


6. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The evidence is undisputed that respondent Duff, on February 
19, 1962, purchased 14 feeder pigs from complainant, and in pur- 
ported payment therefor issued a check drawn on the Pocahontas 
State Bank, Pocahontas, Iowa, in the amount of $175.00. It is 
also not disputed that the check was not paid, and that the com- 
plainant was never otherwise compensated for the pigs pur- 
chased by respondent Duff. Accordingly, the issue is whether 
respondent Duff was an agent for respondent Orr for the pur- 
pose of purchasing the 14 feeder pigs from complainant. 


An agency may be either actual or apparent. An actual agency 
may be an express agency created by oral or written agreement, 
or an implied agency, which may arise from a course of dealings of 
a similar nature between the parties, especially where the alleged 
principal has repeatedly approved of similar acts. Woodrow 
Johns Co. v. Sikeston Fruit & Produce, 19 A.D. 547 (1960). 


The evidence, however, fails to establish the existence of an 
actual agency. There is no evidence of any agency relationship 
created by written contract, nor does the evidence support the 
finding of an oral agency agreement. While the investigative 
report contains a sworn statement by respondent Duff that he 
was the agent of respondent Orr, the latter denied that respond- 
ent Duff was his agent and submitted a sworn statement, which 
is also contained in the investigative report, that the respondents 
dealt with each other under an agreement whereby respondent 
Duff bought pigs for his own account, and resold them to respond- 
ent Orr at a 50 cents per head markup, if the animals were found 
satisfactory upon inspection. 
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Furthermore, the evidence does not support the existence of 
an implied agency. There were no prior dealings of a similar 
nature between the parties, from which it could be deduced that 
respondent Duff was authorized to act for respondent Orr for 
the purpose of purchasing pigs from third parties. 


There is also no evidence of reliance by the complainant upon 
any apparent authority of respondent Duff to act for respondent 
Orr. Although respondent Duff was accompanied by a truck 
driver employed by Orr when he purchased the 14 feeder pigs, 
complainant thought that respondent Duff had purchased the 
pigs for his own account until the check which respondent Duff 
gave in purported payment for the pigs was dishonored and re- 
turned by the bank. Consequently, there is no basis for a finding 
that an apparent agency existed. 


It is therefore concluded that complainant has failed to meet 
his burden of proof as to either actual or apparent authority of 
respondent Duff to act for respondent Orr, and accordingly the 
complaint should be dismissed as to respondent Orr. 


Respondent Duff’s failure to file an answer constitutes a waiver 
of hearing and admission of the facts alleged in the complaint 
(9 CFR 202.41(c)). Liberty Mills Livestock Auction v. Butler, 
22 A.D. 86 (1963); Margaret Smith & Sons v. Kulow, 22 A.D. 
91 (1963). Thus respondent Duff is deemed to have admitted 
that he purchased the 14 feeder pigs from the complainant on 
February 19, 1962, and that complainant has not been paid in 
connection with the transaction. Failure to pay for livestock 
purchased in commerce is an unjust and unreasonable practice 
in violation of the Act. Cassidy Com’n. Co. v. Carson Livestock 
Com’n. Co., 20 A.D. 201, 204 (1961); P. & M. Cattle Auction v. 
McLane, 21 A.D. 238 (1962) ; Dan H. Hughes et al. v. L. J. Cuth- 
bert et al., 22 A.D. 42 (1963). Cf. Bottorff v. Ault, 22 A.D. 20 
(1963). Complainant is entitled to reparation from respondent 
Duff in the amount of the purchase price, $175.00. 


ORDER 
The complaint is hereby dismissed as to respondent Ward Orr. 
Within 30 days from the date of this order, respondent David 
Duff shall pay complainant as reparation the sum of $175.00, plus 
interest thereon at the rate of 5 per cent per annum from March 
1, 1962, until paid. 
Copies hereof shall be served upon the parties. 
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(No. 8931) 


JOHN E. DEWANE, J. L. DEWANE, RAYMOND E. DEWANE AND 
JEAN A. FARINA, d/b/a DEWANE LIVESTOCK EXCHANGE v. HEL- 
MER NIELSEN, JIM NIELSEN AND DONALD BABBITT, d/b/a HEL- 
MER & JIM NIELSEN DAIRY CATTLE MARKET. P&S Docket No. 
2967. Decided February 24, 1964. 


Partial Dismissal—Reparation Awarded—Default 


The failure of the Nielsen respondents to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and 
reparation is awarded to complainants against the Nielsens. The com- 
plaint is dismissed as to Donald Babbitt. 


Mr. William S. Freek, of Belvedere, Illinois, for complainants. Mr. Robert 
C. Tuveson, of Albert Lea, Minnesota, for respondent Donald Babbitt. 
Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed November 20, 1962, 
complainants seek reparation in the sum of $3,765.50, alleging 
that 22 head of cattle were sold by respondents for complainants’ 
account; that the net proceeds of the sale were $3,765.50; and 
that in purported payment complainants received a check which 
was not honored by the bank upon which it was drawn. 


A copy of the complaint and a copy of an investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon Jim Niel- 
sen on December 8, 1962. A copy of the investigative report was 
served upon complainants on December 10, 1962. On May 7, 1963 
a copy of the complaint and the investigative report, together 
with a supplemental report, were sent to respondent Babbitt. 


At the time of service of the complaint, respondents were noti- 
fied in writing that answers thereto should be filed within twenty 
days after such service, and that under the rules of practice a 
failure to file an answer constitutes a waiver of oral hearing and 
an admission of the facts alleged in the complaint (9 CFR 202.41 
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(c)). Notwithstanding such notice of the applicable provisions 
of the rules of practice, no answer was filed by respondents Hel- 
mer and Jim Nielsen. 


Respondent Babbitt filed an answer in which he denies that 
he was a partner, agent, or employee of Helmer Nielsen and Jim 
Nielsen, doing business as Helmer & Jim Nielsen Dairy Cattle 
Market, on August 27, 1962, or at any time material with respect 
to the claim in this proceeding. 


On June 20, 1963, a copy of this answer and of the supplemental 
investigative report were served upon respondent Jim Nielsen. 
A copy of the answer and of the supplemental report were served 
upon complainants on June 19, 1963. 


None of the parties in this proceeding requested an oral hear- 
ing. Accordingly, on August 23, 1963 complainants were notified 
that the proceeding would be handled under the shortened proce- 
dure provided for in sections 202.17 and 202.53 of the rules of 
practice (9 CFR 202.17, 202.53), and that an opening statement 
of facts would have to be filed by them within twenty days of 
their receipt of the notice. On September 12, 1963, complainants 
filed an opening statement of facts. Copies of complainants’ open- 
ing statement of facts were served upon respondent Helmer Niel- 
sen and respondent Babbitt, respectively, on September 20, 1963. 
On October 7, 1963, respondent Babbitt filed an answering state- 
ment. 


FINDINGS OF FACT 


1. Complainants, John E. DeWane, J. L. DeWane, Raymond 
E. DeWane, and Jean A. Farina, partners d/b/a DeWane Live- 
stock Exchange, Belvidere, Illinois, are engaged in the business 
of a market agency and dealer and are registered with the Secre- 
tary of Agriculture so to operate. 


2. Respondents Helmer Nielsen and Jim Nielsen were at all 
times material herein partners doing business as Helmer & Jim 
Nielsen Dairy Cattle Market, engaged in the business of a dealer 
and market agency, and were registered with the Secretary of 
Agriculture to buy and sell livestock in commerce for their 
own account and to sell livestock on a commission basis at the 
Helmer & Jim Nielsen Dairy Cattle Market, Emmons, Minne- 
sota, a posted stockyard subject to the provisions of the Act, here- 
inafter referred to as the stockyard. During such times, said 
respondents owned and operated the stockyard. 
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3. Respondent Donald Babbitt, Conger, Minnesota, is an indi- 
vidual who at all times material herein was registered under the 
Act with the Secretary of Agriculture as a dealer buying and 
selling livestock in commerce for his own account. 


4. On August 30, 1962, at the stockyard, respondents Helmer 
and Jim Nielsen, doing business as Helmer & Jim Nielsen Dairy 
Cattle Market, sold 12 head of cattle for complainants’ account 
for a total of $2,422.50. On September 6, 1962, at the stockyard, 
respondents Helmer and Jim Nielsen, doing business as Helmer 
& Jim Nielsen Dairy Cattle Market, sold 10 head of cattle for 
complainants’ account for a total of $1,585.00. The net proceeds 
of the sale of the 22 head were $3,765.50. In purported payment 
of such net proceeds, said respondents sent complainants a check 
in the amount of $3,765.50, which check was not honored by the 
bank upon which it was drawn. No part of the amount repre- 
sented by the check has been paid by said respondents to the 
complainants. 


5. On October 26, 1961, respondent Babbitt purchased a one- 
tenth interest in the partnership known as the Helmer & Jim 
Nielsen Dairy Cattle Market. On May 31, 1962, respondent Bab- 
bitt sold his interest in the partnership to respondents Helmer 
Nielsen and Jim Nielsen. 


6. The complaint was filed within ninety days of the accrual 
of the cause of action. 


CONCLUSIONS 


Under the rules of practice, the failure of Helmer Nielsen and 
Jim Nielsen to file an answer is deemed an admission of the facts 
alleged in the complaint (9 CFR 202.41(c)). Said respondents’ 
failure to pay complainants the net proceeds from the sale of 22 
head of cattle sold at the stockyard for the account of complain- 
ants is an unjust and unreasonable practice in violation of section 
307 of the Act (7 U.S.C. 208). Madden v. Waller, et al., 19 A.D. 
16, 19 (1960). 


The investigative report contains a copy of a covenant made 
by complainants by which they agree not to sue Helmer or Jim 
Nielsen in connection with the sales involved in this proceeding. 
Such a covenant does not operate as a release and will not ex- 
tinguish a claim. While it may be pleaded in bar of the cause of 
action to which it relates, no such plea was made by Helmer or 
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Jim Nielsen. Accordingly, the covenant will not bar complainants’ 
recovery in this proceeding. 


Insofar as respondent Babbitt is concerned, there is no evidence 
that he was connected with the Helmer & Jim Nielsen Dairy 
Cattle Market in any way at the times material herein. The 
investigative report contains a copy of a bill of sale according 
to which said respondent’s interest in the partnership was sold 
to Helmer & Jim Nielsen approximately three months before the 
transactions involved in this proceeding. 


From all of the foregoing, it is concluded that the complaint 
should be dismissed as to respondent Babbitt and that respondents 
Helmer Nielsen and Jim Nielsen should be ordered to pay, jointly 
and severally, to the complainants, the amount of the net proceeds 
of the sale of the 22 head of cattle. Of course, payment to com- 
plainants of a total of $3,765.50, with interest, will discharge 
their claim. 


ORDER 


Respondents Helmer Nielsen and Jim Nielsen, d/b/a Helmer & 
Jim Nielsen Dairy Cattle Market, shall jointly and severally pay 
to the complainants within thirty days from the date hereof the 
sum of $3,765.50, with interest thereon at the rate of 5% per 
annum, from October 1, 1962, until paid. 


The complaint is hereby dismissed as to respondent Donald 
Babbitt. 
Copies hereof shall be served upon the parties. 


(No. 8932) 


In re STEPHEN M. SPEERS, d/b/a SPEERS HEREFORD FARMS; 
AMERICAN HEREFORD FARMS, INC., A PENNSYLVANIA CORPORA- 
TION ; AMERICAN HEREFORD F'ARMS, INC., A UTAH CORPORATION ; 
AMERICAN HEREFORD FARMS, INC., A KANSAS CORPORATION. 
P&S Docket No. 3011. Decided February 24, 1964. 


Unfair and Deceptive Practices—Nationwide Livestock Operation— 
Suspensions of Registrations—Consent Order 


It is held that respondents violated the act by engaging in unfair and de- 
ceptive practices in the purchase and sale of livestock, failed to keep 
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adequate records and were insolvent. Respondent corporations are 
suspended as registrants under the act for a period of 10 years and 
the individual respondent is suspended as a registrant under the act 
for a period of 2 years. 


Mr. Donald E. Graham, for complainant. Respondents pro se. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on October 25, 1963, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. An amendment was made to 
the complaint on November 13, 1963, and on January 3, 1964, 
Jack W. Bain, Hearing Examiner, granted leave to further amend 
the complaint. On January 9, 1964, the amended complaint was 
filed. 


The respondents are registered with the Secretary of Agri- 
culture as dealers under the Act. 


The amended complaint charges that the respondent corpora- 
tions’ financial condition does not meet the requirements of the 
act (7 U.S.C. 204); and that the respondents violated certain 
provisions of the act and the regulations issued thereunder. 


Respondents filed an answer on November 18, 1963 and filed 
amended answers on December 5, 1963 and February 6, 1964. In 
the amended answer filed on February 6, 1964 respondents admit- 
ted the jurisdictional allegations of the amended complaint, 
neither admitted nor denied the remaining allegations set forth 
in the complaint, waived oral hearing, and consented to the issu- 
ance of a specified order containing findings of fact and conclu- 
sions based upon the allegations set forth in the amended com- 
plaint. Complainant has recommended that the order consented 
to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Stephen M. Speers, doing business as Speers Hereford 
Farms, is now, and was at all times mentioned herein, engaged 


re 
d 


_— 





STEPHEN M. SPEERS et al. 201 
Cite as 23 A.D. 199 


in business as a dealer, registered with the Secretary of Agricul- 
ture to buy and sell livestock in commerce for his own account. 


(b) American Hereford Farms, Inc., a Pennsylvania corpora- 
tion (hereinafter called American of Pennsylvania), with its 
principal place of business in Kansas City, Missouri, is now, 
and has been since July 1, 1963, registered with the Secretary 
of Agriculture as a dealer to buy and sell livestock in commerce 
for its own account. 


(c) American Hereford Farms, Inc., a Utah corporation (here- 
inafter called American of Utah), with its principal place of 
business in Kansas City, Missouri, is now, and has been since 
July 1, 1963, registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for its own account. 


(d) American Hereford Farms, Inc., a Kansas corporation 
(hereinafter called American of Kansas), with its principal place 
of business in Kansas City, Missouri, is now, and has been since 
July 1, 1963, registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for its own account. 


2. Respondent Stephen M. Speers was at all times material 
herein, the president of all three of the respondent corporations 
(American of Pennsylvania, American of Utah, and American 
of Kansas), and at all such times owned a controlling interest in 
the stock of said respondent corporations. At all times material 
herein, respondent Stephen M. Speers formulated the policies of 
the respondent corporations and managed and directed their 
business, and the acts and transactions hereinafter described were 
carried out by him or under his immediate direction and super- 
vision. 


3. Respondents, in the following transactions and at divers 
other times during the period from May 1, 1962, to the date of 
issuance of the Amended Complaint engaged in a course of con- 
duct or practice of making misrepresentations or false promises 
concerning material facts to prospective purchasers of livestock 
or suppressing or concealing from such persons information con- 
cerning material facts, to induce such persons to purchase live- 
stock, and thereby caused them to sustain financial loss: 
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Number of Livestock 


Approximate 
Date of Purchased 
Transaction Name of Purchaser (Calves) 
4/8/63 Duane Backes 10 
4/1/63 Kenneth L. Balezewski 26 
12/8/63 Arthur Bergman 52 
8/12/63 Doyle W. Bloder 100 
8/27/62 Carl Brudi 150 
11/9/62 Carl D. Carpenter 50 
6/1/63 Emery O. Cunningham 40 
6/14/63 Ronald S. Dunbar 28 
5/1/62 James J. Goode 25 
6/29/63 Alvin & Harley Hahlweg 75 
3/27/63 Frank Hoelscher 32 
9/7/62 Amandus Lueck 25 
5/1/63 Russell D. Maas 32 
10/1/62 W. E. McBrayer 15 
4/30/63 Donald W. Meyer 26 
4/1/63 Leigh R. Mills 25 
12/10/62 John C. Owens 25 
8/10/62 Alonzo J. Olson 40 
9/22/63 Willard Quincer 154 
9/15/62 Cal Schaefor 15 
7/11/63 William Brooke Smith 15 
7/1/63 Peter Walter 140 
7/30/63 H. M. Wilder 25 
7/30/63 Raymond Wilson 500 
5/10/63 W. E. Byers 75 
4/15/63 Forest B. Roop 100 
10/5/63 Paul E. Stromer 50 


(a) 1. In connection with the sales of livestock to all the pur- 
chasers specified above, respondents falsely represented by means 
of written and oral statements, brochures and pamphlets, and 
advertisements placed in various farm publications that “AA 300” 
Hereford calves would weigh approximately 300 pounds and that 
“AA 400” Hereford calves would weigh approximately 400 
pounds upon shipment to the purchasers when in fact the “AA 
300” and “AA 400” Hereford calves shipped to the purchasers 
weighed less than represented. 


2. In connection with the sales of livestock to all the purchasers 
specified above, respondents falsely represented by means of 
written and oral statements, brochures and pamphlets, and ad- 
vertisements placed in various farm publications that the Here- 
ford calves which were offered for sale were “excellent grade,” 
“best grade,” “top grade,” and “high quality,” when in fact many 
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of the calves shipped to the purchasers were of inferior quality 
and grade. 


3. In connection with the sales of livestock to all the purchasers 
specified above, respondents falsely represented by means of 
written and oral statements, brochures and pamphlets, and ad- 
vertisements placed in various farm publications that the Here- 
ford calves which were offered for sale were guaranteed when in 
fact such “guarantee” was subject to many limitations and reser- 
vations which were not disclosed. 


4. In connection with the sales of livestock to all the purchasers 
specified above, respondents falsely represented by means of 
written and oral statements, brochures and pamphlets, and adver- 
tisements placed in various farm publications that the greatest 
care would be used to assure “healthy delivery of the calves” by 
truck when in fact many of the calves were sick. 


(b) In connection with the sales of livestock to all the pur- 
chasers specified above, except the sales to Alonzo J. Olson and 
Willard Quincer, respondents demanded that they be paid in full 
by certified check before they would permit the calves to be un- 
loaded from the truck and inspected. 


(c) Respondents represented by means of written and oral 
statements to the purchasers named below that the calves would 
be polled or without horns when in fact many of the calves ship- 
ped to the said purchasers had horns. 


Name of Purchaser 
Kenneth L. Balezewski 
Ronald S. Dunbar 
Doyle W. Bloder 
Raymond Wilson 
Emery O. Cunningham 
W. E. McBrayer 

Paul E. Stromer 

W. E. Byers 


(d) Respondents represented to the purchasers named below 
by means of written and oral statements, brochures and pam- 
phlets, and advertisements placed in various farm publications, 
that the purchasers would have their choice of the number of 
bulls, heifers, or steers to be included in their shipments when in 
fact many of the calves delivered to such purchasers were not of 
the classification specified in the order. 
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Name of Purchaser 


Russell D. Maas 
Doyle W. Bloder 
Raymond Wilson 
Paul E. Stromer 
Forest B. Roop 
W. E. Byers 


(e) Respondents represented to Raymond Wilson, by means 
of oral statements, that the calves which he agreed to buy origi- 
nated within the State of Utah or western Kansas when in fact 
the calves did not so originate. 


(f) Respondents failed to deliver the full number of calves 
ordered and contracted for by the purchasers listed below despite 
the fact that the purchase price in each instance was paid in full. 
As of the date of the filing of the Amended Complaint respondents 
had not refunded the money due the said purchasers. 


Purchaser Ordered Delivered 
Carl Brudi 150 148 
Ronald S. Dunbar 28 27 
E. M. Wilder 25 24 


4. Respondents failed to refund to the purchasers specified 
below the amounts of the down payments made by them for live- 
stock purchased from respondents, delivery of which was refused 
by said persons because the livestock were not as represented by 
respondents as specified in subparagraph 3 (a) of these Findings 
of Fact. 


Approximate Date No. of Livestock Down 
of Transaction Name of Purchaser Ordered (Calves) Payment 
August 10, 1963 Alonzo J. Olson 40 $ 492 
September 22, 1963 Willard Quincer 154 1848 
June 6, 1963 Peter T. McGinn 50 495 


5. The respondent corporations, in connection with their dealer 
operations under the Act, have failed to keep accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in their business. The respondent corporations have 
failed to keep: (a) an accurate record of the number and weight 
of livestock bought, sold or otherwise disposed of each business 
day, and the price paid and received; (b) copies of accounts of 
sale and purchase invoices; (c) a periodic recapitulation of their 
bank accounts showing their dealer operations; (d) separate 
books and records for each of the three respondent corporations. 
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6. The respondent corporations’ current liabilities presently 
exceed their current assets and at all times since on or about 
April 30, 1963, respondents’ current liabilities have exceeded 
their current assets. The respondent corporations’ current liabili- 
ties exceeded their current assets by approximately $112,990.83 
on April 30, 1963, $70,381.76 on June 30, 1963, and $93,856.97 on 
September 30, 1963. 


7. The respondent corporations, during the period from April 
30, 1963, to the date of issuance of the amended complaint en- 
gaged in business as dealers in commerce, notwithstanding the 
fact that during the entire period the respondent corporations’ 
current liabilities exceeded their current assets. 


8. Respondents, on or about the dates and in the transactions 
set forth in the tabulation below, purchased livestock in com- 
merce from Scott-Stuart-Scott and Company, Montgomery, Ala- 
bama, and in purported payment of the purchase price of such 
livestock issued checks which were returned unpaid by the bank 
upon which they were drawn because of insufficient funds. 


No. of Livestock 


Date of Purchase Date of Check (Calves) Amount 
November 14, 1963 December 6, 1963 98 $8680.64 
November 16, 1963 December 13. 1963 84 7535.00 
November 21, 1963 December 17, 1963 89 7842.51 


9. Respondents, as of the date of the issuance of the Amended 
Complaint, failed to pay the purchase price of the livestock refer- 


red to in paragraph 8. 


10. Respondents, at Tonganoxie, Kansas, on November 4, 1963, 
received $3,325.00 in full payment from John Schmid for 25 
steers to be delivered approximately 2 weeks from date of pur- 
chase. Notwithstanding such payment, respondents failed to de- 
liver the said steers or to refund the purchase price. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
10 hereof, it is concluded that the respondent corporations are 
insolvent within the meaning of the act (7 U.S.C. 204), and the 
respondent corporations and respondent Stephen M. Speers have 
willfully violated sections 312(a) and 401 of the Act (7 U.S.C. 
213(a), 221) and section 201.46 of the regulations issued there- 
under. 
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Respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 


ORDER 


Respondents American Hereford Farms, Inc., a Pennsylvania 
corporation, American Hereford Farms, Inc., a Utah corporation, 
and American Hereford Farms, Inc., a Kansas corporation, their 
officers, agents, representatives, and employees, and respondent 
Stephen M. Speers, individually and as an officer of such corpor- 
ations, directly, or indirectly through any corporate or other 
device, shall cease and desist from: 


(1) Knowingly making any misrepresentation or false prom- 
ise in or in connection with the sale or offer for sale of livestock 
in commerce, including, but not limited to, misrepresentations or 
false promises with respect to the weight, quality, grade, condi- 
tion, sex, health, age or origin of such livestock. 


(2) Failing to disclose to any purchaser or prospective pur- 
chaser of livestock the complete terms of any material condition 
or fact involved in the sale of livestock by respondents, including, 
but not limited to, the conditions, limitations or reservations of 
any guarantees offered by respondents, or any limitations of the 
right to inspect delivered livestock prior to payment therefor. 


(3) In connection with selling or contracting to sell livestock 
in commerce on a delivered basis, refusing to deliver such live- 
stock to the purchaser thereof in accordance with contract terms 
or in the alternative to refund any payment made by the pur- 
chaser on livestock not delivered. 


(4) Failing to pay, without just cause, the full purchase price 
of livestock purchased in commerce. 


(5) Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit to pay such checks. 


The respondent corporations shall cease and desist from en- 
gaging in business as market agencies or dealers under the Act 
while their current liabilities exceed their current assets. 


The respondent corporations shall keep such accounts, records, 
and memoranda as will fully and correctly disclose all trans- 
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actions involved in their business under the Act, including among 
other things: (a) an accurate record of the number and weight 
of livestock bought, sold or otherwise disposed of each business 
day, and the prices paid or received therefor; (b) copies of all 
accounts of sale and purchase invoices; (c) periodic recapitula- 
tions of their bank accounts; (d) separate books and records 
for each of the three respondent corporations. 


The respondents, American Hereford Farms, Inc., a Pennsyl- 
vania corporation, American Hereford Farms, Inc., a Utah cor- 
poration, and American Hereford Farms, Inc., a Kansas corpora- 
tion, are suspended as registrants under the Act for a period of 
10 years. 


Respondent, Stephen M. Speers, is suspended as a registrant 
under the Act for a period of 2 years. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 8933) 


AMSTERDAM LIVESTOCK SALES, INC. v. C. C. MILLER. P&S Docket 
No. 3056. Decided February 25, 1964. 


Reparation Awarded—Default Order 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint and reparation is there- 
fore awarded to complainant against respondent. 


Complainant pro se. Mr. Raymond W. Fullerton, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. This proceeding was instituted by a com- 
plaint filed on June 5, 1963, in which complainant seeks an award 
of reparation in the amount of $352.19, alleged to be the unrecov- 
ered balance owed in connection with the sale of 24 head of cattle 
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by complainant to Irving Toback, an agent of respondent, on 
April 22, 1963. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on November 16, 1963. A copy of the investigative report was 
served upon complainant on the same date. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service, and that sections 202.39 through 202.58 of 
the rules of practice were applicable to reparation proceedings 
(9 CFR 202.39-202.58). Respondent was also informed that a 
failure to file an answer would constitute a waiver of oral hearing 
and an admission of the facts alleged in the complaint (9 CFR 
202.41(c)). Notwithstanding such notice of the applicable pro- 
visions of the rules of practice, respondent has not filed an an- 
swer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Amsterdam Livestock Sales, Inc., R. D. #5, 
Amsterdam, New York, was at all times material herein a cor- 
poration engaged in the business of a dealer and market agency 
and registered with the Secretary of Agriculture so to operate. 


2. Respondent, C. C. Miller, is an individual whose address is 
Morrisville, Vermont. At all times material herein, respondent 
Miller engaged in the business of a dealer buying livestock in 
commerce. 


3. On April 22, 1963, Irving Toback, an agent of respondent 
Miller, purchased 24 cows from complainant for $5,000.95 at an 
auction conducted at the Amsterdam Livestock Sales, Inc., stock- 
yard, Amsterdam, New York, a posted stockyard subject to the 
provisions of the Act. Irving Toback informed complainant that 
respondent would send a truck driver to pick up the cattle some- 
time during the night, and that a check would be sent along with 
the driver. The cattle were not picked up and respondent did not 
pay any part of the purchase price to complainant. 


4. On April 24, 1963, complainant resold 23 of the cows to 
Morris Packing Company, Hartford, Connecticut, for $4,574.70. 
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Complainant paid a transportation charge of $92.00 to the trucker 
who transported the animals to Hartford. On April 29, 1963, 
complainant resold the remaining cow. The net proceeds of the 
resale of the cow were $166.06. The balance owed to complainant 
by respondent is $352.19. 


5. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stituted a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(9 CFR 202.41(c)). Accordingly, respondent admitted that Irv- 
ing Toback purchased the 24 head of cattle from complainant as 
an agent of respondent. The unjustified failure to accept and pay 
for cattle purchased at a posted stockyard constitutes an unjust 
practice in violation of the Act. Dobler v. Beach, 21 A.D. 1140 
(1962). Complainant is therefore entitled to reparation from 
respondent in the amount of the unrecovered balance of the price 
respondent’s agent agreed to pay for the 24 head of cattle 
($260.19), plus transportation expense of $92.00 incurred in 
consequence of the violation. Respondent will be ordered to pay 
the complainant a total of $352.19. 


ORDER 


Respondent, C. C. Miller, shall pay the complainant, Amster- 
dam Livestock Sales, Inc., within 30 days from the date hereof, 
the sum of $352.19, with interest thereon at the rate of 5% per 
annum from May 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8934) 


FLoyp AsMusS v. S. M. SPEERS, JR., d/b/a SPEERS HEREFORD 
FARMS. P&S Docket No. 2931. Decided February 25, 1964. 
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Rejection—Rescission—Complaint Timely Filed—Refund of 
Down Payment 


Refusal to accept livestock that did not conform to specifications stated 
in contract and demand for return of down payment constitute recis- 
sion of contract and respondent is therefore ordered to return to com- 
plainant the amount of the down payment. Filing of an informal com- 
plaint within the time prescribed by the act satisfies the requirement 
of the act as to timely filing of a complaint. 


Complainant pro se. Kline & Smith, of Pittsburgh, Pennsylvania, for re- 
spondent. Miss Eva S. Reifenberg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et. seq.), hereinafter 
referred to as the Act. In an informal complaint filed on Decem- 
ber 18, 1962, it is alleged that complainant sent the sum of $200 
to respondent in connection with an order for cattle; that com- 
plainant did not accept the animals which respondent delivered 
because they were sick; and that respondent has failed to refund 
the $200 to the complainant. A formal complaint was filed on 
January 11, 1963. 


Copies of the formal complaint, the informal complaint and 
the investigative report, prepared by the Packers and Stockyards 
Division of the Department and filed in the proceeding pursuant 
to section 202.40 of the rules of practice (9 CFR 202.40), were 
served upon respondent on April 1, 1963. A copy of the investiga- 
tive report was also served on the complainant. 


Respondent did not file an answer within the time allowed by 
the rules of practice. On April 8, 1963, respondent filed a motion 
to dismiss and requested an oral hearing. On May 15, 1963, the 
presiding officer, Eva S. Reifenberg, Office of the General Coun- 
sel, United States Department of Agriculture, denied the motion 
to dismiss and gave the respondent a further opportunity to file 
an answer to the complaint. 


The respondent filed an answer on June 4, 1963. In his answer, 
the respondent admits that he received the sum of $200 from 
complainant as a down payment in connection with an order for 
20 cattle; that 20 head of cattle were delivered by respondent on 
or about October 1, 1962; and that complainant refused to accept 
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the animals. Respondent denies that the animals delivered were 
“unhealthy, or in any manner contrary to the representations 
made by” respondent to the complainant. A copy of the answer 
was served on the complainant on June 8, 1963. 


An oral hearing was held at Pittsburgh, Pennsylvania on Aug- 
ust 6, 1963. No appearance was entered by the complainant. The 
respondent appeared by counsel, Mr. Robert E. Kline, Attorney 
at Law, Pittsburgh, Pennsylvania. Thereafter, respondent filed 
proposed findings of fact and conclusions of law. 


FINDINGS OF FACT 


1. Complainant, Floyd Asmus, is an individual whose address 
is R.F.D., Starbuck, Minnesota. 


2. Respondent, Stephen M. Speers, Jr., is an individual who 
during the period material herein was doing business as Speers 
Hereford Farms at Belle Vernon, Pennsylvania. During such 
period, the respondent was a dealer registered with the Secretary 
of Agriculture to buy and sell livestock in commerce. From the 
time of its incorporation, respondent has been the controlling 
stockholder in American Hereford Farms, Inc., a Pennsylvania 
corporation also engaged in the business of a dealer. 


3. Speers Hereford Farms placed an advertisment in a maga- 
zine called “The Feedlot”. The advertisement related to cattle 
described as “best grade bulls, heifers or steers 4 to 6 months old, 
ready for grass or grain. Inoculated and delivered direct to your 
farm.” After reading the advertisement, complainant sent a 
letter of inquiry to the respondent which the latter answered on 
August 23, 1962. In his answer, the respondent stated that he 
“definitely would be able to make delivery of 20 head of 
heifers. ... 


All that is required of you is a valid order. This would con- 
stitute a 10% advance, and the balance payable upon delivery.” 


4. Complainant issued a check dated August 29, 1962, payable 
to the order of Speers Hereford Farms. The check was in the 
amount of $200. It was mailed to the respondent along with an 
order for 20 heifer calves. The check was endorsed and cashed 
by “Speers Hereford Farms, Steve Speers, Owner”. Such check 
was issued in reliance upon the representations contained in the 
magazine advertisement. 
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5. On or about October 1, 1962, a truck carrying 20 heifer 
calves arrived at complainant’s farm in Minnesota. The animals 
were shipped by the respondent from Kansas. The calves were 
ill, of poor quality, and less than four months old. Complainant 
refused to accept the animals. 


6. On October 4, 1962, complainant wrote to the respondent 
asking that his $200 down payment be refunded, but the respond- 
ent did not comply with complainant’s request. 


7. The complaint was filed within 90 days from the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent, in his motion to dismiss and in his answer, and 
also during the course of the oral hearing, has contended that the 
complaint in this proceeding was not filed within the time pro- 
vided in the Act. Although the formal complaint was not filed 
until January 11, 1963, an informal complaint was filed in writing 
on December 18, 1962, containing all the facts necessary to ap- 
prise the respondent of what was complained about, and there- 
fore the requirements of section 309 of the Act (7 U.S.C. 210) 
have been met. Spence v. Southwest Commission Company, 14 
A. D. 456 (1955) ; Hygrade Food Products v. H. L. Sparks & Co., 
18 A.D. 248 (1959). Accordingly, it is concluded that the com- 
plaint in this proceeding was filed within 90 days from the accrual 
of the cause of action and a decision on the merits is therefore a 
proper matter for the Secretary’s consideration. Mowry v. Phifer, 
21 A.D. 244, 246 (1962). 


The controversy in this proceeding involves a down payment of 
$200 received by respondent in connection with an order for 20 
heifer calves placed by complainant in reliance on a magazine ad- 
vertisement which described the animals sold by respondent as 
“best grade bulls, heifers or steers 4 to 6 months old.” The calves 
delivered were of poor quality, ill, and less than four months old. 
Complainant refused to accept the animals, and requested that the 
down payment be returned to him. Respondent did not send the 
requested refund. 


Complainant’s rejection of the calves and his subsequent de- 
mand for a return of the down payment clearly indicate that he 
exercised his right to rescind the contract of sale. Thereupon, 
respondent became liable to complainant for the amount of the 
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down payment. Uniform Commercial Code § 2-711. Cf. Saupe v. 
St. Paul Trust Co., 170 Minn. 366, 212 N.W. 892 (1927). See 
also, Salinas Valley Veg. Ex. v. Goldstein & Procacci, 17 A.D. 
152, 158 (1958). Respondent’s failure to return the down pay- 
ment constituted an unjust practice in violation of the Act. Ac- 
cordingly, respondent should be ordered to pay complainant the 
sum of $200. 


ORDER 


Within 30 days from the date of this order, the respondent 
shall pay the complainant the sum of $200 with interest thereon 
at the rate of 5% per annum from November 1, 1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8935) 


In re WAYNE COUNTY LIVESTOCK EXCHANGE, INC. P&S Docket 
No. 2872. Decided February 27, 1964. 


Effective Date of Suspension Extended 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER EXTENDING EFFECTIVE DATE OF SUSPENSION 


Respondent has asked for a 60 to 90 day postponement of the 
effective date of the suspension ordered February 11, 1964 (23 
A.D. 185) and effective March 12, 1964, because the farmers 
in Wayne County, Pennsylvania, depend upon the respondent ex- 
change for the sale of their calves and the suspension would come 
at the height of the calf marketing season. In view of this the 
effective date of the suspension ordered shall be May 12, 1964, 
instead of March 12, 1964. 


(No. 8936) 


In re CAL SCHAEFER v. SPEERS HEREFORD FARMS. P&S Docket 
No. 2921. Decided February 28, 1964. 
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Breach of Contract—Damages 


Damages are awarded against seller for supplying sick and underweight 
animals in breach of contract. 


Mr. George J. Danforth, of Sioux Falls, South Dakota, for complainant. 
Mr. Robert E. Kline, of Pittsburgh, Pennsylvania, for respondent. 
Miss Martha Jane Peterman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on December 3, 1962, 
complainant seeks reparation in the sum of $627.70, alleging that 
he ordered 15 calves from respondent and received delivery of 
underweight calves which were ill and otherwise of poor quality, 
and that two of the calves subsequently died. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on March 16, 1963. A copy of the investigative report was 
served upon complainant on March 18, 1963. 


On April 16, 1963, respondent filed a motion to dismiss the 
complaint. Respondent’s motion was denied by the presiding 
officer and respondent was given a further opportunity to file an 
answer to the complaint. Respondent filed an answer on June 4, 
1963, alleging that, with the exception of two calves, the animals 
delivered were in good health and satisfactory condition. 


Respondent requested an oral hearing which was held in 
Kansas City, Missouri on August 28, 1963. Martha Jane Peter- 
man, Office of the General Counsel, United States Department 
of Agriculture, was presiding officer. Complainant appeared pro 
se and testified in his own behalf. Three other witnesses also 
testified for complainant. Respondent was represented by coun- 
sel, Robert E. Kline, Attorney at Law, Pittsburgh, Pennsylvania. 
Respondent called four witnesses. Both parties filed proposed 
findings of fact and conclusions of law. 
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FINDINGS OF FACT 


} 1. Complainant, Cal Shaefer, an individual, whose address is 
ht Parker, South Dakota, is now, and was at all times herein en- 
gaged in farming. 


it. 7 
- 2. Respondent, Speers Hereford Farms, is a Pennsylvania cor- 


poration named American Hereford Farms, Inc., which at all 
times material herein was engaged in the business of a dealer 
buying and selling livestock in commerce for its own account. 
Since July 1, 1963, respondent has been registered under the Act 
with the Secretary of Agriculture so to operate. 


™ 3. In reply to an inquiry by complainant, respondent wrote a 
letter to him on August 21, 1962, stating in part: 


2, “.. we have available at this time top grade heifers, steers, 
at and bulls. . . . These performance tested calves are ready 
f | for grass and grain, and will do well for you. 
ys These calves are sold each year by the head, with demand 
setting the weights at which they will be delivered. At this 
t, time:the weights are running at approximately 300 pounds 
t- | for the $95 calves. 
: Prices are as follows: 
1s 10 Head—$975 . . . delivery is made in 10 days to 
15 Head—$1,450 2 weeks after receipt of order... .” 
e \ The letter was intended to give the impression that the calves 
g ( respondent would ship pursuant to an order would weigh approxi- 
n | lately 300 pounds. 
4, 4. On September 4, 1962, complainant placed an order for 15 
Is | steer calves. Complainant understood that the steer calves which 
respondent would deliver would weigh approximately 300 pounds 
n ' when shipped. Complainant’s order was accompanied by a check 
r- | in the amount of $145 payable to Speers Hereford Farms. This 
4 check represented the 10% down payment which the respondent 
-o | required. 
” 5. On October 2, 1962, at 10:00 p.m., 15 head of cattle were 
» delivered at complainant’s farm near Parker, South Dakota. 
® The animals had been shipped by respondent from Tonganoxie, 
od Kansas. Before the truck driver unloaded the cattle, complainant 


paid the balance of the purchase price and signed a receipt which 
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recited that complainant had received the cattle as listed in good 
health and satisfactory condition. At the time payment was 
made and the receipt signed by complainant, he had not inspected 
the cattle. Payment was made by a certified check in the amount 
of $1,305 payable to Speers Hereford Farms. 


6. After inspecting the cattle, complainant requested the truck 
driver to return the certified check and to take back the calves. 
The truck driver refused to comply with complainant’s request 
but consented to make a notation at the bottom of the receipt 
that two of the calves were in “very bad shape.” Several of the 
calves delivered were very sick. Their average weight was 
199.50 pounds, approximately. 


7. The calves were well cared for by complainant. They were 
treated by a veterinarian. The total veterinary expenses incurred 
in connection with the treatment of the calves delivered by re- 
spondent were $47.50. 


8. One calf died on October 3, 1963. Another calf died three 
days after delivery. 


9. On November 29, 1962, the thirteen remaining calves were 
weighed and their total weight was 3,160 pounds or an average 
weight of 243 pounds per head. During the period from October 
2 to November 29, 1962, the calves gained an average of 34, pounds 
a day per head. 


10. A calf weighing 300 pounds when shipped by truck from 
Tonganoxie, will weigh approximately, upon arrival in Parker, 
270 pounds. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


As regards the merits of the controversy, the evidence estab- 
lishes that complainant placed an order for 15 calves on Septem- 
ber 4, 1962, after being advised by respondent’s letter of August 
21, 1962, that it had available at that time “top grade” heifers, 
steers and bulls weighing approximately 300 pounds. The calves 
ordered by complainant were of the type described in respondent’s 
letter. Very sick animals and animals weighing substantially 
less than 300 pounds clearly would not fit the description. 
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Respondent contends that the calves were not sick and em- 
phasizes that complainant’s signature appears on the receipt 
which states in part that all but two of the calves received were 
in good health. However, the record shows that complainant had 
not inspected the animals before the receipt was signed by him 
and that several of the calves delivered were very sick upon 
arrival. Two of the calves never recovered and died within three 
days after delivery. Complainant expressed dissatisfaction with 
the animals when he inspected them; however, the truck driver 
refused to return complainant’s check or to take back the cattle. 
The truck driver made a notation on the receipt that two of the 
calves were in “very bad shape”; but, complainant’s request that 
it also be noted that the condition of several of the other calves 
was likewise unsatisfactory, was denied by the truck driver. 


Complainant established that in consequence of the sickness 
of the animals, he incurred veterinary expenses in the sum of 
$47.50 and lost two calves. The measure of complainant’s 
damages with respect to such two calves is the difference between 
their value at the time of delivery and the value they would have 
had if they had conformed to the contract. The two calves died 
within a few days after delivery and had no value. There being 
no other evidence in this regard, the contract price ($96.66) will 
be considered as the value of animals conforming to the contract. 
Damages need not be established with exactness. It suffices if 
a reasonable basis for their computation is afforded. Eastman 
Co. v. Southern Photo Co., 273 U.S. 359, 379 (1927); Natural 
Bridge Packing Co. v. Ganey, 15 A. D. 818, 823 (1956). Accord- 
ingly, it is found that complainant was damaged in the sum of 
$193.32 as a result of the death of the two calves. 


The evidence shows that the 13 surviving calves averaged 243 
pounds on November 29, 1962, and that animals of the type in- 
volved will gain 34, of a pound a day per head. Consequently, it 
is concluded that the animals averaged close to 19914 pounds 
upon arrival at complainant’s farm. 


Under the contract of the parties, a calf weighing close to 300 
pounds was valued at $96.66 or approximately $32.22 per hun- 
dredweight. The parties agree that a calf weighing 300 pounds 
when shipped by truck from Tonganoxie, Kansas, will weigh 
close to 270 pounds upon arrival in Parker, South Dakota. It is 
therefore concluded that the approximate weight of the animals 
delivered by respondent should have been 270 pounds, instead 
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of 19914, and that with respect to the 13 surviving calves, com- 
plainant’s claim for damages in the sum of $22.71 per head, a 
total of $295.23, in connection with respondent’s failure to ship 
calves weighing approximately 300 pounds, is supported by the 
record. 


The delivery of calves weighing substantially less than 270 
pounds, several of which were very sick, constituted a breach of 
contract by the respondent. The breach was an unjust practice 
in violation of the Act for which complainant should be awarded 
reparation. Cf. Kroenke v. Orner, 21 A.D. 327 (1962); Pyle v. 
Farris, 22 A.D. 471 (1963). 


While complainant also claims the sum of $91.65 on the basis 
of the difference in quality between the calves ordered and those 
delivered, the evidence does not support a specific finding in this 
regard. Accordingly, the award in this proceeding will be limited 
to $536.05. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, the sum of $536.05 with 
interest thereon at the rate of 5% per annum from November 1, 
1962, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8937) 


FRANK SCHUSTER v. RIPLEY VEGETABLE COMPANY, INC. PACA 
Docket No. 9202. Decided February 6, 1964. 


Failure to Perfect Claim as to Interstate 
Character of Transactions—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
timely complaint was filed by complainant against respondent in 
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connection with transactions involving a quantity of spinach. A 
copy of the complaint was served upon respondent, but respond- 
ent failed to file an answer thereto. 


A subsequent review of the complaint, after service upon 
respondent, reveals that it is fatally defective, in that complainant 
fails to allege therein, and the exhibits attached thereto fail to 
show, that the transactions involved herein were in interstate 
commerce, or that the parties contemplated that the transactions 
would result in the spinach being shipped in interstate commerce. 
Complainant has been given an opportunity to correct the defi- 
ciency but has not done so. 


Section 2 of the act limits our jurisdiction to transactions in 
interstate or foreign commerce (7 U.S.C. 499b), so that a com- 
plaint based upon a transaction or transactions not in interstate 
or foreign commerce may not be entertained in this forum. 
Harper Co. v. Osborne, 8 A.D. 1027. The interstate character of 
these transactions has not been established despite ample op- 
portunity in which to do so. Accordingly, the complaint should 
be, and hereby is, dismissed. 


Copies hereof shall be served upon the parties. 


(No. 8938) 


TOMATOES UNLIMITED, INC.-FORT PIERCE v. T. A. MASON PRODUCE. 
PACA Docket No. 9179. Decided February 6, 1964. 


Discharge in Bankruptcy—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 15, 1963. The 
formal complaint was filed on July 10, 1963. Complainant seeks 
reparation in the sum of $1,194.07, which is alleged to be the 
unpaid balance due in connection with transactions in interstate 
commerce involving the sale to respondent of two truckloads of 
tomatoes during December 1962. 
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A copy of the formal complaint and a copy of the report of 
investigation were served on respondent on July 18 and August 
30, 1963, respectively. Respondent filed an answer to the formal 
complaint on August 8, 1963, in which respondent alleged, among 
other things, that he had ceased to do business as of July 1, 1963, 
and had filed a voluntary petition as a bankrupt in Federal Dis- 
trict Court, Little Rock, Arkansas, on July 12, 1963. A copy of 
the answer, together with a copy of the report of investigation, 
were served on complainant on August 29, 1963. 


The records of the Department corroborate respondent’s alle- 
gation with respect to the bankruptcy proceeding begun in Fed- 
eral District Court, Little Rock, Arkansas, on July 12, 1963. The 
records of the Department also show that this respondent, as a 
petitioner in the aforementioned Federal District Court, was 
granted a discharge in bankruptcy on November 5, 1963. 


Although complainant was not listed by respondent as a credi- 
tor in the schedule accompanying the petition filed by respondent 
on July 12, 1963, complainant had actual notice that the bank- 
ruptcy proceeding was underway, since this information was 
contained in respondent’s answer, which was served on complain- 
ant on August 29, 1963. Under the provisions of the bankruptcy 
statute, therefore, 11 U.S.C. 35(a) (3), the discharge granted 
respondent is effective as to the alleged claim presented herein 
and acts as a release from all liability to complainant to which 
respondent might have been subject. Accordingly, the complaint 
should be, and hereby is, dismissed. 


Copies hereof shall be served on the parties. 


(No. 8939) 


J. W. WADSWORTH PRODUCE COMPANY v. MINNESOTA PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 9005. Decided February 
6, 1964. 


Accord and Satisfaction—Dismissal 


Complainant’s acceptance and retention of respondent’s check offered in 
full settlement resulted in an accord and satisfaction and the complaint 
is therefore dismissed. 
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Mr. P. A. Pacyna, of Tampa, Florida, for complainant. Mr. Benjamin A. 
Finkelstein, of Minneapolis, Minnesota, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 

































Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


ll, i a ee eee 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on January 30, 1963, complainant seeks 
an award of reparation against respondent in the amount of 
$491.75, alleged to be the balance due on the purchase price of 
280 crates of tomatoes sold to respondent in April 1962. 


Ss 


’ A copy of the formal complaint and a copy of the Department’s 

report of investigation were served upon respondent on March 

11, 1963. A copy of the report of investigation was served upon 
counsel for complainant on the same date. Respondent filed an 
answer to the complaint on March 29, 1963, admitting the pur- 
chase of the tomatoes, alleging that complainant failed to make 
delivery in accordance with the terms of the contract, alleging 

that respondent tendered an amount in full satisfaction of the 
claim which was accepted by complainant, and denying any fur- 
| ther liability to complainant in connection with the transaction. 


Since the amount involved herein is less than $1500, the issues 
were submitted in accordance with the shortened method of 
procedure provided for in Section 47.20 of the Rules of Practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed 

an opening statement and respondent filed an answering state- 
| ment. A brief was filed on behalf of complainant. 


FINDINGS OF FACT 


} 1. Complainant is an individual, Joseph W. Wadsworth, doing 
business as J. W. Wadsworth Produce Company, whose address 
: is P.O. Box 11072, Tampa, Florida. 


2. Respondent, Minnesota Produce Distributors, Inc., is a cor- 
poration whose address is 829 South 4th Street, Minneapolis, 
Minnesota. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On or about April 23, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 280 
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crates of tomatoes, 6x7 size, 40 pounds net, at $3.65 per crate, for 
a total invoice price of $1,022, f.o.b. Tampa, Florida. 


4. On or about April 20, 1962, complainant purchased the toma- 
toes referred to in Finding of Fact 3 from J. V. Campisi, at 
Tampa, Florida, and shipped them to respondent at Minneapolis, 
Minnesota, on April 23, 1962, in a truck operated by one Melvin 
Andrew Polmanteer. The shipment arrived at Minneapolis on 
April 25, 1962. 


5. Upon arrival of the tomatoes at destination, respondent sent 
complainant the following wire at 10:35 a.m., on April 25, 1962: 


“TOMATOES ARRIVED SHOWING DECAY ALSO 
SHORT WEIGHTS GETTING FEDERAL INSPECTION 
FOR GRADE AND WEIGHT DETAILS LATER.” 


Respondent obtained a Federal inspection on the same date and 
sent complainant a second wire in the afternoon of April 25, 
1962, as follows: 


“REPHONE TODAY FEDERAL INSPECTION PALMAN- 
TEER TRUCK 4-18% AVERAGE 12% GRADE DE- 
FECTS MOSTLY SCARS 4-10 AVERAGE 7% DAMAGE 
SUNKEN DISCOLORED AREAS GENERALLY OVER 
SHOULDERS 4% SOFT DECAY 2-10% AVERAGE 6% 
MOSTLY WELL ADVANCED NOW FAILS GRADE 
USONE NET WEIGHT 33.5 to 35.5 AVERAGE 344 PER 
CRATE. HAD CONSIGN ACCOUNT NO ONE INTER- 
ESTED BUYING THIS QUALITY WILL DO BEST POS- 
SIBLE YOUR ACCOUNT.” 


Complainant made no reply to the two telegrams from respond- 
ent. 


6. Respondent remitted to complainant net proceeds received 
from the sale of the tomatoes in the amount of $332.25. On 
September 14, 1962, respondent issued an additional check pay- 
able to complainant in the amount of $51, with a statement at- 
tached that the check was in “Full & final settlement for 280 
flats of tomatoes shipped April 20, 1962 by M. Palmanteer truck.” 
Complainant received and retained this check. 


7. An informal complaint was filed on June 25, 1962, which 
was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


Respondent alleges in its answer that complainant offered to 
sell 280 crates of tomatoes to respondent; that in order to induce 
respondent to make the purchase, complainant represented and 
warranted to respondent that the tomatoes were U.S. No. 1 and 
were in crates containing not less than 40 pounds net; and that 
respondent, believing said representations to be true and in full 
reliance thereon, ordered and purchased from complainant 280 
crates of tomatoes. Respondent further states that upon arrival 
and following a Federal inspection of the tomatoes, respondent 
refused to accept the shipment due to decay and short weight, 
and so informed complainant by wire that the tomatoes were 
being accepted only on consignment. 


In his brief, complainant denies that the tomatoes were repre- 
sented to respondent to be U.S. No. 1 and contends that complain- 
ant represented that “the tomatoes were in merchantable and 
marketable condition.” Complainant submitted in evidence an 
affidavit by the original shipper from whom he purchased the 
tomatoes on or about April 20, 1962, to the effect that the toma- 
toes at that time were “capable of withstanding the transship- 
ment which ultimately was to be Minnesota Produce Distributors, 
Inc., located in Minneapolis, Minnesota.” 


We think it unnecessary to resolve the controversy between the 
parties concerning the alleged warranties by complainant and 
whether the tomatoes complied with the terms of the contract, 
in view of the conclusions hereinafter reached. In our opinion, 
the facts clearly establish that there was an accord and satisfac- 
tion reached by the parties with the offer by respondent and the 
acceptance by complainant of respondent’s check, dated Septem- 
ber 14, 1962, in the amount of $51. Complainant takes the posi- 
tion that he did not accept respondent’s check in satisfaction of 
his claim since the check was never cashed by complainant, and 
that a photostatic copy of the check attached to the complaint as 
Exhibit “C” will so prove. 


Complainant’s position is untenable. Respondent’s check was 
submitted through the Department and complainant was inform- 
ed in a letter dated September 19, 1962, from the Department’s 
Chicago office that in tendering the check, respondent wanted it 
understood that respondent was not admitting any obligation to 
pay any additional amount, but was merely desirious of working 
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out a settlement to avoid further litigation. The letter advised 
complainant that, “If this settlement is not acceptable to you, 
you should immediately return it to this office.’ Complainant 
did not return the check to the Department or to respondent, and 
apparently it is still retained by complainant. 


Actually, complainant has already credited respondent with 
the $51 for which the check was drawn. The invoice price of 
the tomatoes was $1,022. Respondent’s original remittance to 
complainant was for the net proceeds after a resale of the toma- 
toes in the amount of $332.25. The evidence shows that in mak- 
ing this remittance, respondent deducted as part of the expense 
of sale $9 to cover the Federal inspection and $42 handling 
charges. During the investigation made by the Department, re- 
spondent stated that the only offer of settlement to complainant 
it would be willing to make would be to refund the $9 charged 
for the Federal inspection and to forego the handling charge of 
$42. At this point, respondent issued its check for $51 to cover 
these two items and tendered it through the Department in “Full 
& final settlement” for the 280 crates of tomatoes involved herein. 
Although complainant says he has not used or cashed respondent’s 
check thus offered or tendered, actually he has accepted the check, 
as evidenced by his act in crediting respondent with the $51 and 
filing his claim for the balance of the invoice price, less an addi- 
tional $147 which the shipper allowed complainant for the short 
weight. On the basis of the evidence, no other conclusion is 
possible except that complainant’s acceptance and retention of 
respondent’s check offered in full settlement of the disputed claim 
resulted in an accord and satisfaction, and we so find. Under the 
circumstances, it is our conclusion that respondent is not indebted 
to complainant in any amount, and the complaint filed herein 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 8940) 


MENDELSON-ZELLER CO., INC. v. MURLAS BROTHERS COMPANY. 
PACA Docket No. 8852. Decided February 12, 1964. 
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F.o.b. Sale—Grade 


In f.o.b. sale, produce need only meet contract grade at time of shipment 
unless otherwise specified. 


Acceptance—Suitable Shipping Condition—Potatoes—Damages 


Where buyer accepted three rolling cars of potatoes by resale thereof and 
failed to establish that two of the cars arrived in an abnormally deteri- 
orated condition in breach of the suitable shipping condition warranty 
and the damages resulting from breach of contract as to grade of one 
carload as revealed on an appeal inspection, buyer liable for the con- 
tract purchase prices. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. Edward T. Foley, of Chicago, Illinois, for respondent. Mr. Edward 
A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed August 6, 1962. Complainant 
seeks reparation in the amount of $1,210.14, which is alleged to 
be the balance of the total purchase price of three carloads of 
potatoes sold to respondent in June 1962. 


A copy of the report of investigation made by the Department 
was served upon complainant on October 1, 1962. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on September 28, 1962. 


Respondent filed an answer on October 15, 1962, admitting the 
terms of the oral contracts of sale, but denying the other material 
allegations of the complaint. Respondent requested an oral hear- 


ing. 


An oral hearing was held at Chicago, Illinois, on March 13, 
1963. Complainant was not represented at the hearing but at 
its written request the desposition testimony of Gilbert J. Dorn, 
sales manager of complainant firm, was offered and received in 
evidence. On behalf of respondent, George J. Murlas, vice-presi- 
dent of respondent firm, testified orally. Briefs were filed by both 
parties. 
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FINDINGS OF FACT 


1. Complainant Mendelson-Zeller Co., Inc., is a corporation 
whose address is Number 1 Drumm Street, San Francisco, Cali- 
fornia. 


2. Respondent Murlas Brothers Company is a corporation 
whose address is 7330 North Cicero Avenue, Chicago, Illinois. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about June 8, 1962, in the course of interstate com- 
merce, complainant sold by oral contract to respondent 450 100- 
pound sacks of U.S. No. 1, Size A, Long White potatoes, B and E 
brand, rolling to Chicago, Illinois, in car WFEX 68337 at $2.75 
per sack, f.o.b. California for a total invoice price of $1,237.50. 


4. Car WFEX 68337 was shipped from Hollis, California, on 
June 6, 1962. A Federal-State of California inspection was made 
that same day prior to shipment and the potatoes were certified 
as U.S. No. 1, Size A. The car was released to respondent on 
June 8, 1962, rerouted by respondent to Chicago, and resold by 
respondent on June 11, 1962. 


5. Car WFEX 68337 arrived at Chicago on June 12, 1962, and 
a Federal inspection was made the same day. The inspection 
certificate reads in part as follows: 


“Size: Generally ranges from 2 inches in diameter to 
14 ounces, with 40% or more 6 ounces and 
larger. Practically none under 2 inches. 


“Quality: Clean, practically no skinning to moderately 
skinned, mostly slightly skinned, generally well 
shaped. Average 2% grade defects, mostly 
shatter bruises and growth cracks. 


“Condition: Generally firm. Average 1% damaged by 
slightly sunken discolored areas. In 20% of 
samples no soft rot, in 30% of samples from 
1 to 2%, in 50% from 3 to 5%, average 2%, 
Leak, mostly in early, some in advanced stage. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, 2 inch minimum, Size A only ac- 
count condition.” 
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6. On or about June 11, 1962, in the course of interstate com- 
merce, complainant sold by oral contract to respondent two car- 
loads of potatoes rolling to Omaha, Nebraska, car PFE 3012, 
consisting of 430 100-pound sacks of U.S. No. 1, Size A, Long 
Whites, Rennie Boy brand, at $2.90 per sack, f.o.b. California, 
for a total invoice price of $1,247, and car URTX 37390, consist- 
ing of 400 100-pound sacks of U.S. No. 1, Size A, Long Whites, 
Rennie Boy brand, at $2.90 per sack, f.o.b. California, for a total 
invoice price of $1,160. 


7. Car PFE 3012 was shipped from Earlimart, California, on 
June 9, 1962. A Federal-State of California inspection was made 
of the potatoes that same day prior to shipment and they were 
certified to be U.S. No. 1, 2-inch minimum, Size A. The car was 
released to respondent on June 11, 1962, and resold by respond- 
ent on June 11, 1962. This car was diverted to Chicago. 


8. Car PFE 3012 arrived at Chicago on June 16, 1962, and a 
Federal inspection was made the same day. The inspection cer- 
tificate reads in part as follows: 


“Size: Generally 2 inches in diameter to 15 ounces, 
with 40% or more 6 ounces or larger. Prac- 
tically no undersize. 


“Quality: Clean, generally slightly skinned and mostly 
fairly well shaped, some well shaped. Grade 
defects from 4 to 18%, average 10%, consist- 
ing generally of misshapen, cuts and growth 
cracks. 


“Condition: Generally firm. In 80% of samples from less 
than 1 to 2%, in 20% of samples 7%, average 
2% soft rot. Slimy Soft Rot in early stages. 


“Grade: Fails to grade U.S. No. 1, 2 inch minimum, 
Size A account grade defects. 


“Remarks: This Certificate covers an appeal inspection of 
the above described shipment which was previ- 
ously inspected and reported on joint Federal 
and State of California Certificate which is re- 
versed as to Grade.” 


9. Car URTX 37390 was shipped from Earlimart, California, 
on June 9, 1962. A Federal-State of California inspection was 
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made of the potatoes that same day prior to shipment and they 
were certified to be U.S. No. 1, 2-inch minimum, Size A. The car 
was released to respondent on June 11, 1962. Respondent diverted 
the shipment to itself in Chicago on June 11, 1962, and on or 
about that same day resold the shipment. 


10. Car URTX 37390 arrived at Chicago on June 14, 1962, and 
a Federal inspection was made the same day. The inspection cer- 
tificate reads in part as follows: 


“Size: Generally 2 inches in diameter to 14 ounces, 
with 40% or more 6 ounces and larger. Prac- 
tically no undersize. 


“Quality: Generally slightly to moderately skinned, clean, 
well to fairly well shaped. Grade defects aver- 
age 5%, misshapen, sunburn and shattered 
bruises. 


“Condition: Generally firm. From 2 to 6%, average 4% 
damaged by slightly sunken, sticky, discolored 
areas. From 2 to 5%, average 4% soft rot, 
Slimy Soft Rot, generally in early stages. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1, Size A, 2 inches minimum only 
account condition.” 


11. Respondent accepted and resold the three carloads of 
potatoes and paid complainant $1,034.31 on car WFEX 68337, 
$604.99 on car PFE 3012, and $795.06 on car URTX 37390. 


12. The formal complaint was filed August 6, 1962, which is 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that the three 
carloads of U.S. No. 1, Size A, potatoes were sold to respondent 
on an f.o.b. basis. This allegation is supported by the deposition 
testimony of Gilbert J. Dorn, sales manager of complainant who 
negotiated the contracts with George J. Murlas, vice-president of 
respondent, and also by the invoices and confirming telegrams 
sent by complainant to respondent. Although, respondent ad- 
mitted in its answer that the cars were sold on an f.o.b. basis 
and Murlas so testified at the oral hearing, Murlas further testi- 
fied that he thought this term related only to the price and there 
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was an implied warranty that the potatoes would be U.S. No. 1 
grade on arrival at any destination to which respondent shipped 
the potatoes. 


There is no merit to respondent’s position. In an f.o.b. sale, 
the produce sold is required to meet the requirements of the speci- 
fied grade at the time of shipment, unless of course the parties 
agree otherwise. There is no further requirement that the pro- 
duce be of that same grade at a later time and place. Gregory- 
Doyle, Inc. v. Harrisburg Daily Market, Inc., 16 A.D. 261. How- 
ever, in addition to meeting grade requirements at shipping point, 
produce sold on an f.o.b. basis must also be in suitable shipping 
condition. Section 46.41(k) of the regulations in effect at the 
time of the transaction (7 CFR 46.41(k)) defines “Suitable ship- 
ping condition” in connection with rolling or tramp cars to mean 
that the produce at the time of sale is in a condition which, if 
the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the contract destination agreed upon between the parties. 


The evidence establishes that respondent resold each of the 
three carloads of potatoes involved herein prior to its arrival 
at Chicago. Such resales constituted an acceptance of the car- 
loads in accordance with section 46.2(cc) (1) and (2) of the reg- 
ulations in effect at the time of the transactions. Having ac- 
cepted the three shipments, respondent is liable for the agreed 
purchase prices thereof, less the damages, if any, proven to have 
been sustained by reason of a breach of contract by complainant. 


Considering first the protatoes in car PFE 3012, the evidence 
is clear that they were not U.S. No. 1 grade when shipped as spe- 
cified in the contract. While the Federal-State of California in- 
spection made at shipping point on June 9 certified that the pota- 
toes were of that grade, the appeal inspection at Chicago on June 
16 found the potatoes not to be U.S. No. 1 and the previous in- 
spection was reversed as to grade. On the basis of this appeal 
inspection which was more thorough than the original inspection, 
it is concluded that the potatoes were not U.S. No. 1 grade at the 
time of shipment. 


The other two carloads were inspected and certified as grading 
U.S. No. 1, 2-inch minimum, Size A, at shipping point. Since 
there is no evidence that such grade was incorrect, it is con- 
cluded that these loads were of the grade specified when shipped. 
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The next question is whether they were in suitable shipping con- 
dition. The contract destination specified for WFEX 68337 was 
Chicago, Illinois. The transportation service and conditions ap- 
pear to have been normal for this carload between the shipping 
point and Chicago. The Federal inspection of the potatoes in 
car WFEX 68337 disclosed an average of 1 percent damage by 
slightly sunken discolored areas and an average of 2 percent 
Leak, mostly in early, some in advanced stage. This is not con- 
sidered to be abnormal under the circumstances. As to car URTX 
37390, apparently the only destination mentioned by the parties 
was Omaha, Nebraska, the point to which the car was moving at 
the time of sale. No inspection was made of this load on arrival 
there on June 11. The Federal inspection made at Chicago on 
June 14 disclosed an average of 4 percent damaged by slightly 
sunken, sticky, discolored areas and an average of 4 percent 
Slimy Soft Rot, generally in early stages. It is impossible to 
say from this inspection that the potatoes were abnormally de- 
teriorated at Omaha approximately three days earlier. It is con- 
cluded that respondent has failed to establish that there was a 
breach of the warranty of suitable shipping condition in connec- 
tion with cars WFEX 68337 or URTX 37390 and that respondent 
is liable for the balance of the purchase prices of these two car- 
loads. 


The remaining question is the amount of damages, if any, 
sustained by respondent in connection with PFE 3012. The gen- 
eral measure of damages for breach of warranty is the difference 
between the market value of produce meeting contract specifica- 
tions and the market value of the produce delivered at the time 
and place of delivery contemplated by the parties. The burden 
of proving such values rests upon the party alleging the breach, 
respondent here. Irving Goldberg & Sons v. Charles P. Sweeney 
Co., 18 A.D. 719. 


The only place of delivery contemplated by the parties was 
Omaha, Nebraska, the point to which the car was moving at 
the time of sale. The evidence indicates that respondent resold 
and released car PFE 3012 to National Produce Distributors on 
June 11; that the purchaser diverted the car to Chicago where it 
arrived on June 16; and that the potatoes were resold by respond- 
dent on June 22 to a dealer in Chicago for $3.40 per sack, de- 
livered Chicago, or a total of $1,462. Expenses for freight be- 
tween shipping point and Chicago, ice at Omaha, and ice and 
demurrage presumably at Chicago totaled $792.51. Respondent 
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deducted these expenses, plus brokerage of $64.50, from the re- 
sale price and remitted the balance of $604.99 to complainant. 
There is no evidence to show the market value at Omaha on or 
about June 11 of U.S. No. 1, Size A, California Long White 
potatoes or the value of the potatoes actually shipped. Further- 
more, the resale price at Chicago on June 22, is too remote in 
time to be acceptable as evidence of the market value at Omaha, 
of the potatoes actually shipped. It is concluded that respondent 
has failed to establish the damages, if any, resulting from the 
failure of the potatoes in car PFE 3012 to grade U.S. No. 1, 
Size A, at the time of shipment. 


The total purchase price of the three carloads of potatoes in- 
volved herein is $3,644.50. Respondent has paid complainant 
$2,434.36, leaving a balance due of $1,210.14. The failure of 
respondent to pay to complainant this amount is in violation of 
section 2 of the act. Reparation should be awarded complainant 
in the amount of $1,210.14, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,210.14, with interest there- 
on at the rate of 5 percent per annum from July 1, 1962, until 
paid. 

The facts and circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8941) 


BoB INNESS COMPANY v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9175. Decided February 14, 1964. 


Accord and Satisfaction—Bona Fide Dispute—Note 
In absence of bona fide dispute, accord and satisfaction does not arise by 
giving of note to creditor and note does not extinguish the debt. 
Broker—Counterclaim—Dismissal 


Where respondent failed to establish that complainant was acting as a 
broker and not the seller counterclaim based on brokerage overcharge 


dismissed. 
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Complainant pro se. Barnes and Elick, of McAllen, Texas, for respondent. 
Mr. Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed May 31, 1963. Complainant seeks 
an award of reparation in the amount of $2,296.25 which is 
alleged to be the unpaid balance due complainant in connection 
with sales to respondent of three truckloads of potatoes during 
February 1963. 


A copy of the formal complaint was served upon respondent on 
July 12, 1963. A copy of the report of investigation prepared by 
the Department was served upon respondent’s attorney on Aug- 
ust 15, 1963, and a copy of the report of investigation and a copy 
of respondent’s answer and counterclaim were served upon com- 
plainant on August 15, 1963. 


Respondent filed an answer and counterclaim on August 6, 
1963, admitting receipt of the potatoes as alleged in the com- 
plaint but alleging that complainant was acting only in the ca- 
pacity of a broker. By way of separate defense, respondent aver- 
red an accord and satisfaction by virtue of complainant’s alleged 
agreement to accept respondent’s promissory note for the balance 
due on the account. Respondent’s counterclaim requested an award 
of reparation in an unspecified amount alleged to be due re- 
spondent in connection with excessive brokerage charges by com- 
plainant. An oral hearing was requested by respondent. 


The oral hearing was held in McAllen, Texas, on October 22, 
1963. Complainant, Robert J. Inness, was not represented by 
counsel but appeared in person and testified at the hearing. Re- 
spondent was represented by counsel and Edd Boler, respondent’s 
Vice President, also testified at the hearing. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert J. Inness, doing busi- 
ness as Bob Inness Company, whose address is 910 South Pearl, 
Dallas, Texas. At the time of the transactions involved herein, 
complainant was licensed under the act. 
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2. Respondent, Boler Fruit & Vegetable Company, is a corpora- 
tion whose address is Post Office Drawer 1, Pharr, Texas. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about February 1, 1963, in contemplation of shipment 
in interstate commerce, complainant sold to respondent one truck- 
load of U.S. No. 1, Size A, washed potatoes consisting of 500 
100-pound bags at a price of $2.50 per bag, f.o.b. shipping point 
La Jara, Colorado, or a total purchase price of $1,250. 


4. On or about February 8, 1963, in contemplation of shipment 
in interstate commerce, complainant sold to respondent one truck- 
load of U.S. No. 1, Size A, washed potatoes consisting of 450 
100-pound bags at a price of $3.20 per bag, delivered Pharr, 
Texas, or a total of $1,440. 


5. On or about February 14, 1963, in contemplation of ship- 
ment in interstate commerce, complainant sold to respondent 
one truckload of potatoes consisting of 200 100-pound bags at a 
price of $1.90 per bag, f.o.b. shipping point Alamosa, Colorado, 
for a total purchase price of $380. 


6. Pursuant to the foregoing contracts and on the respective 
dates of sale, complainant shipped by truck from loading points 
in La Jara, Colorado, and Alamosa, Colorado, in interstate com- 
merce, to respondent at Pharr, Texas, potatoes meeting contract 
requirements in every respect. Respondent accepted the potatoes 
without complaint. 


7. Complainant invoiced respondent for the agreed prices of 
the three loads of potatoes, less freight of $360 to be paid by 
respondent on the second load, or a net amount of $2,710. Re- 
spondent has paid $413.75 to complainant, leaving a balance due 
of $2,296.25. 


8. The formal complaint was filed on May 31, 1963, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


As respondent indicates in its brief, the primary question in 
this case is whether there was an accord and satisfaction between 
the parties as a result of their negotiations subsequent to the 
acceptance of the potatoes. The undisputed evidence is that on 
or about March 18, 1963, complainant telephoned respondent’s 
Vice President, Edd Boler, requesting payment for the three ship- 
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ments of potatoes set out in Findings of Fact 3, 4 and 5, plus an 
unpaid balance of $786.25 on a previous shipment of potatoes. 
Complainant advised Boler that proceedings under the act had 
been instituted. Boler and complainant then agreed that respond- 
ent would immediately forward its check in the amount of $1,000, 
together with a promissory note in the amount of $2,496.25 pro- 
vided complainant would dismiss the proceedings under the act. 
Testimony at the hearing was conflicting as to the repayment 
terms of the note which were agreed upon. Subsequently, re- 
spondent forwarded to complainant a check in the amount of 
$1,000 and a note in the amount of $2,496.25 payable July 15, 
1963. Upon receipt of the same, complainant immediately for- 
warded the check to its bank for collection, crediting the $786.25 
invoice with full payment and crediting the remaining $213.75 
as a payment on the shipment described in Finding of Fact No. 3. 
Complainant then returned the note to respondent with a letter 
dated March 22, 1963, requesting respondent to alter the repay- 
ment terms of the note in conformity with complainant’s conten- 
tion that payment was due in three equal installments on April 
18, May 18 and June 18, 1963. When respondent received the 
note and letter of March 22, 1963, the check had already been 
paid. Respondent did not revise the note as requested but did 
make a subsequent $200 payment. 


Respondent contends in its brief that the note and check were 
a part of the same agreement to be accepted or rejected as a 
whole and that, as a matter of law, acceptance of the check was 
acceptance of both the note and check on respondent’s terms, 
thereby constituting an accord and satisfaction. We do not agree 
with respondent’s contention. It is our opinion there can be no 
accord and satisfaction in this case regardless of whether the 
note was accepted. One indispensable requirement of an accord 
and satisfaction is that there be a bona fide dispute as to the 
amount owing on the contractual obligations, William Turino Co. 
v. Storey, 9 A.D. 1245; Produce and Importing Co. v. Gilliland 
and Co., 10 A.D. 1529. The evidence in this case clearly shows 
there was not an honest dispute as to the amount owing on the 
contractual obligations. Respondent merely promised to pay 
what it was already legally bound to pay. 


Even if we assume for the purpose of argument that there was 
a bona fide dispute as to the amount owing on the contractual 
obligations, our conclusions would nevertheless remain unchanged 
because the evidence fails to show the note was given and accepted 
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as unconditional settlement of the contractual obligations. Even 
though a note is given and accepted for a debt, it is not uncondi- 
tional payment thereof and does not extinguish the debt unless 
there was an express agreement to that effect, Arnold Fruit Co. 
v. Hutto, 10 A.D. 726; Cadenasso v. California-Mexico Distrib- 
uting Co., 2 A.D. 751. The presumption is that such a note was 
not taken as unconditional payment, Kellerman v. Schoenburg, 
Price, and Co., 2 A.D. 755. Respondent has not submitted evi- 
dence sufficient to rebut such a presumption. 


In its counterclaim, respondent alleges that complainant was 
acting as a broker and, as such, had charged respondent more 
than the agreed brokerage fees of 10¢ per 100-pound bag of 
potatoes. We do not believe respondent has met the burden of 
proving the allegations of the counterclaim. Respondent’s wit- 
ness, Edd Boler, did not testify arrangements were made whereby 
complainant would be employed by respondent as a buying broker 
but merely that occasionally, when buying potatoes, complainant 
would tell him he was making only a nickel or a dime per bag. 
The only evidence tending to show complainant was acting as a 
broker was that the word “broker” appeared on complainant’s 
letterhead and invoices. Complainant purchased the potatoes in 
his own name and resold them to respondent in his own name as 
shown by the invoices. Complainant paid for the potatoes inde- 
pendently of his collections from respondent. None of the invoices 
made any provision for brokerage or commission and respondent 
accepted the potatoes without complaining as to the terms of the 
invoices. Complainant did not issue a Broker’s Standard Mem- 
orandum of Sale. This action was instituted in complainant’s 
own name. From this evidence, it is clear that complainant acted 
as a principal and not as a broker, Samuel S. Vener Co. v. Cross, 
13 A.D. 1180. Since complainant was not acting as a broker, it 
follows that respondent’s counterclaim should be dismissed. 


We conclude that respondent is liable to complainant for the 
total invoice price of the three truckloads of potatoes of $2,710, 
less $413.75 paid on account, or a balance of $2,296.25. Respond- 
ent’s failure to pay the balance due in connection with these trans- 
actions is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $2,296.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,296.25, with interest there- 
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on at the rate of 5 percent per annum from March 1, 1963, until 
paid. 


The counterclaim is dismissed. 


The facts herein shall be published and copies hereof served 
upon the parties. 


(No. 8942) 


STOCKTON TOMATO Co. v. BOLER FRUIT & VEGETABLE COMPANY. 
PACA Docket No. 9335. Decided February 14, 1964. 


Undisputed Amount 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on November 19, 1963. Complain- 
ant seeks to recover $3,324.90, which amount is alleged to be 
the total of the f.o.b. purchase prices due complainant in connec- 
tion with the purchase by respondent of two carloads of tomatoes 
in August 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent on December 
20, 1963. Respondent filed an answer on January 27, 1964, ad- 
mitting the purchase, receipt and acceptance of the tomatoes in 
question, as alleged in the complaint. Respondent alleges an ad- 
justment in the purchase price was requested of complainant, 
and in paragraph 10 of the answer alleges further that “The 
amount claimed by complainant is not correct. Respondent owes 
complainant $2,858.50.” 


It is provided, in section 7(a) of the Act (7 U.S.C. 499g), in 
part as follows: 
“* * * Tf after the respondent has filed his answer to the 


complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 





~—<«- 





CALVERT v. WEISFELD CO. 237 
Cite as 23 A.D. 237 


complaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order * * *” 


Accordingly, under authority of the statute quoted above, respond- 
ent shall pay to complainant, as an undisputed amount, $2,858.50. 
Payment in this amount shall be made within 30 days from the 
date of this order, with interest thereon at the rate of 5 percent 
per annum from October 1, 1963, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 8943) 


ALFRED M. CALVERT v. H. WEISFELD Co. PACA Docket No. 8997. 
Decided February 17, 1964. 


Sale—Consignment—Dismissal 


Where complainant failed to establish that transaction had with respondent 
was a sale of corn to respondent and respondent established that the 
transaction was a consignment with a proper accounting and payment 
of net proceeds to complainant, the complaint is dismissed. 


Palmer, Willie & McArdle, of Yakima, Washington, for complainant. Mr. 


Charles Chorna, of Los Angeles, California, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on January 28, 1963, complainant seeks 
an award of reparation against respondent in the amount of 
$401.50, alleged to be the balance due on the purchase price of a 
truckload of sweet corn sold and delivered to respondent in Sep- 


tember 1962. 
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A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on February 25, 1963. A copy of the report of investigation 
was served upon counsel for complainant on the same date. Re- 
spondent filed an answer to the formal complaint on March 
19, 1963, denying that respondent purchased the corn in question, 
denying all liability to complainant, and alleging that the trans- 
action between the parties was a consignment and not a sale. 

Since the amount involved herein is under $1500, the shortened 
method of procedure provided for in Section 47.20 of the Rules 
of Practice (7 CFR 47.20) was followed. Pursuant to such pro- 
cedure, complainant was given an opportunity to file additional 
evidence in the form of a verified opening statement, but com- 
plainant did not file such a statement. Respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Alfred M. Calvert, whose ad- 
dress is 1305 South 8th Avenue, Yakima, Washington. 

2. Respondent is an individual, Harold Weisfeld, doing busi- 
ness as H. Weisfeld Co., whose address is 1624 Bay Street, Los 
Angeles, California. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about September 2, 1962, in the course of interstate 
commerce and by oral contract, complainant consigned to re- 
spondent 743 crates of F-M Cross variety sweet corn, to be sold 
for the account of complainant. 

4. Complainant shipped on September 5, 1962, from Yakima, 
Washington, to respondent at San Francisco, California, 743 
crates of corn pursuant to the contract in a truck provided by 
respondent and operated by one Art Knight of Portland, Oregon. 

5. Respondent accepted the shipment in compliance with the 
contract, sold the corn for gross proceeds of $1,456, and rendered 
an accounting to complainant on or about September 10, 1962. 
The accounting listed total expenses of sale amounting to $555.60, 
which included $445.80 freight charges, $35.50 for ice in transit, 
and $74.30 brokerage. Respondent deducted the expenses from 
the gross receipts and remitted to complainant $900.40. 

6. The formal complaint was filed on January 28, 1963, which 
was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


The only question is whether the transaction between the 
parties was a purchase and sale, as alleged by complainant, or a 
consignment, as alleged by respondent. If complainant sold re- 
spondent the corn in question at an agreed price of $2.50 per 
crate, as alleged, there remains a balance due complainant from 
respondent of $401.50. On the other hand, if the transaction was 
a consignment in which the corn was to be sold for complainant’s 
account, there is nothing due complainant from respondent. 


In support of his claim that the corn was sold to respondent, 
complainant has submitted an affidavit signed by the grower, 
John Yergen, the affidavit of Robert Hendrickson, complainant’s 
packing shed manager, and the affidavit of Dean Webster, former- 
ly an employee of respondent located at Yakima, Washington. 
The grower, John Yergen, stated that Ed Knight, an employee of 
respondent, came to his farm in Yakima County, Washington, 
accompanied by Dean Webster, looked over the crop, and stated 
that he would pay the grower $2.50 per crate for his corn, less 
handling and shipping charges, which would have netted the 
grower approximately $1.00 per crate; that he, the grower, 
agreed to sell Knight the corn and started picking it the next 
morning. Complainant’s employee, Robert Hendrickson, stated 
in his affidavit that while he was in the shed or warehouse, work- 
ing as usual, he heard Ed Knight talking over long-distance tele- 
phone to respondent in Los Angeles, and heard him say that the 
corn was premium corn and was “going to cost you four bits 
more per crate than you’ve been paying,” or words to that effect. 
Hendrickson further stated that “the gist of his remarks was that 
Weisfeld Company was buying the corn outright and was not 
taking it on a consignment or other basis.” Respondent’s former 
employee, Dean Webster, stated in his affidavit that he was con- 
nected with a corn deal on or about September 5, 1962, involving 
corn picked on the John Yergen farm and processed by the com- 
plainant. Webster further stated that Ed Knight told Al Calvert 
“that corn should bring $2.50 per crate.” 


Respondent denies having purchased the corn. In support of 
his position, respondent submitted an affidavit by Edward Knight, 
respondent’s employee who handled the transaction in question. 
Knight stated in the affidavit that prior to Labor Day 1962, re- 
spondent’s employee Dean Webster, on behalf of respondent, had 
negotiated with complainant to handle on consignment approxi- 
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mately 5 or 6 loads of potatoes and corn; that in some cases the 
corn brought less than $2.50 per crate and in some cases it 
brought more; that at no time did respondent purchase from 
complainant any produce whatsoever; and that all of the trans- 
actions were on a consignment basis. Knight further stated that 
he went to Yakima on Labor Day, 1962, to assist Dean Webster 
in his work on behalf of respondent, and that during his stay 
there he met Mr. Calvert (complainant) for the first time. Knight 
stated that Calvert conducted him through complainant’s packing 
shed and gave him a tour of several farmers’ ranches in the 
Yakima area, including the John Yergen ranch. Knight stated 
that, except to tell Yergen he had a very fine crop and ought to 
do well with it, he entered into no negotiations with Yergen what- 
soever. Knight said he did not tell Yergen he would pay him $2.50 
per crate for the corn or that he would net Yergan a dollar per 
crate; that the entire negotiation was with Mr. Calvert; and 
that at all times his only business was with complainant. Refer- 
ring to the affidavit of complainant’s employee, Robert Hendrick- 
son, Knight stated in his affidavit that he had never made any 
phone calls from complainant’s shed or warehouse; that he was 
informed there was no phone in the warehouse or shed; and that 
all calls made by him from complainant’s property were at “the 
residence of Mr. Calvert’s parents, which was clear across the 
lot away from the packing house and shed.” Knight stated that 
at such times as he made any calls, no one was present. 


If the transaction between the parties was in fact a sale, it 
would seem that complainant would have issued and submitted 
to respondent an invoice for the purchase price. Yet complainant 
did not submit in evidence an invoice, or evidence to establish 
that an invoice was submitted to respondent. In his informal 
complaint, complainant appears to consider the transaction an 
f.o.b. sale, but in making his claim he accepts without question 
respondent’s deduction of freight, ice, and brokerage charges. 
In our opinion, the lack of an invoice and the allowance of brok- 
erage would appear to indicate a consignment rather than a sale. 
Furthermore, complainant was given an opportunity to deny, 
admit, or explain respondent’s evidence submitted in his answer- 
ing statement, but failed to do so. On the basis of the evidence, 
we conclude that the transaction involved herein was a consign- 
ment. Respondent has accounted on that basis and remitted the 
net proceeds of sale to complainant. It follows that respondent 
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is not indebted to complainant in any amount. The complaint 
filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 8944) 


CHARLES DAVID MALEY, TRUSTEE OF THE ESTATE OF THOS. D. 
PALELLA & SONS, INC., BANKRUPT v. JOHN ANTONIO. PACA 
Docket No. 8567. Decided February 18, 1964. 


Broker—Advance—Reimbursement 
Where broker employed by seller advanced purchase price to his principal 
and was not paid by the insolvent buyer, agent entitled to reimburse- 
ment for advance from principal. 
Golbus & Golbus, of Chicago, Illinois, for complainant. Hayhurst & Quin- 
lisk, of Fresno, California, for respondent. Mr. William L. Anderson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Thos. D. Palella & Sons, Inc., filed an informal complaint on July 
12, 1961, and the formal complaint on October 2, 1961, alleging 
that it sold a carload of grapes for respondent as broker and 
advanced the purchase price but respondent has failed and re- 
fused to repay such advance. Reparation in the amount of $1,- 
313.62 is requested. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon Thos. D. Palella & Sons, Inc. on October 
25, 1961. A copy of the formal complaint and a copy of the report 
of investigation were served upon respondent on November 1, 
1961. Respondent filed an answer on November 13, 1961, denying 
that complainant acted as broker in the transaction and alleging 
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that he sold the grapes in question to Thos. D. Palella & Sons, 
Inc. which company guaranteed payment to him of $85 per ton. 
Respondent requested an oral hearing. 


On February 20, 1962, the attorney for Thos. D. Palella & Sons, 
Inc., filed a petition stating that on October 16, 1961, his client 
was adjudicated a bankrupt in the United States District Court 
for the Northern District of Illinois, Eastern Division; that 
Charles David Maley was appointed Trustee; and that on Febru- 
ary 12, 1962, by order of the Referee in Bankruptcy, the Trustee 
was authorized to proceed in this matter on behalf of the estate 
of said bankrupt. It was requested in the petition that the 
Trustee be substituted as complainant for Thos. D. Palella & 
Sons, Inc. This request was granted on March 27, 1962. 


An oral hearing was held in Fresno, California, on December 
20, 1962. Respondent was represented by counsel and testified 
on his own behalf. Complainant was not represented at the hear- 
ing, but the depositions of three witnesses were received in evi- 
dence on his behalf. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is Charles David Maley, Trustee of the Estate 
of Thos. D. Palella & Sons, Inc., Bankrupt. Thos. D. Palella & 
Sons, Inc. was adjudicated a bankrupt on October 16, 1961. At 
the time of the transaction involved herein, its address was 2840 
South Ashland Avenue, Chicago, Illinois. 


2. Respondent is an individual, John Antonio, whose address 
is Post Office Box 295, Clovis, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


38. On October 13, 1960, respondent shipped car PFE 66380, 
containing 910 lugs of Muscat white juice grapes having a net 
weight of 31,708 pounds, from Clovis, California, to Chicago, 
Illinois. Respondent was named as consignee on the bill of lading 
issued with respect to this shipment. 


4. On or about October 16, 1960, respondent reconsigned this 
carload of grapes to Thos. D. Palella & Sons, Inc., at Chicago, 
Illinois, under an agreement whereby the latter was to sell the 
carload of grapes on behalf of respondent for a brokerage fee 
of $50. 
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5. On or about October 17, 1960, while said carload of grapes 
was still in transit, Thos. D. Palella & Sons, Inc., sold the same 
for the account of respondent to Frank J. Crivella & Co., Inc., 
Pittsburgh, Pennsylvania, through a broker, J. H. Postel, Pitts- 
burgh, Pennsylvania, at a price of $87.50 per ton, plus a pre- 
cooling charge of $20. Thos. D. Palella & Sons, Inc., issued a 
broker’s standard memorandum of sale covering this sale, includ- 
ing the statement that J. H. Postel was to receive brokerage of 
$2.50 per ton. On October 17, 1960, Thos. D. Palella & Sons, Inc., 
diverted the shipment to Frank J. Crivella & Co., Inc., and also 
invoiced that company for the purchase price of $1,367.59. 


6. On November 30, 1960, at respondent’s request, Thos. D. 
Palella & Sons, Inc. transmitted to respondent its check in the 
amount of $1,313.62, together with a statement of account which 
showed the sale of the grapes in question at $85 per ton plus a 
precooling charge of $20, less an icing charge of $3.97 and a 
brokerage fee of $50. 


7. Thos. D. Palella & Sons, Inc., made every reasonable effort 
to collect the purchase price of said grapes from Frank J. Crivella 
& Co., Inc., but was unsuccessful. On March 24, 1961, Thos. D. 
Palella & Sons, Inc., wrote to respondent informing him of this 
fact and requesting payment in the amount of $1,367.59. No part 
of this amount has been paid by respondent. 


8. The informal complaint was filed July 12, 1961, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Consistent with the allegations contained in his answer, re- 
spondent testified that on October 12, 1960, he received a tele- 
phone call from Frank Palella, Vice-President of Thos. D. Palella 
& Sons, Inc., at that time, and that the substance of their con- 
versation was as follows: 


“Well, he called me and he wanted to buy another car of 
muscat grapes, and I said, ‘I can’t sell you any like I sold 
you the last one,’ which was $75.00. So he told me that the 
market was around $90.00, and he said, ‘I will guarantee you 
$85.00.’ So, I have sold grapes in the business for over forty 
years, and this is the first time that I have done this. And 
he said that he had to have a car of muscat grapes for a 
special customer of mine, and so I said, if you will guarantee 
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me the money and you will mail me the money, then I will 
load you a car of grapes tomorrow, and I did.” 


Respondent further testified that on October 13, 1960, he 
mailed to Thos. D. Palella & Sons, Inc., an invoice, together with 
a bill of lading and a weight certificate pertaining to the ship- 
ment in question. These documents were submitted in evidence 
by complainant. The bill of lading and the weight certificate are 
dated October 13, 1960, whereas the invoice is dated October 16, 
1960. The invoice identifies the car and describes the contents 
thereof. Following the printed words “Sold to” appears the name 
and address of the bankrupt in typewritten form. But above the 
words “Sold to” is the word “Diverted.”’ Furthermore the space 
provided therein for the price is blank. Respondent explains this 
by saying: “. .. he told me that the market was around $90.00, 
it could have been more, and that he would guarantee me $85.00, 
and I held that open.” 


Respondent’s evidence includes his copy of the invoice on which 
appears in ink the following: $85 as the unit price, $20 for pre- 
cooling, $1,367.59 as the total base price, less an icing charge 
of $3.97 and brokerage of $50, and the net figure of $1,313.62. 
From his testimony, it appears that he made these entries based 
upon information contained in the statement of account which 
he received from Thos. D. Palella & Sons, Inc., on December 2, 
1960. 


In his deposition, Frank Palella testified that respondent tele- 
phoned him on October 16, 1960, and requested him to sell for 
respondent’s account a carload of grapes which had been shipped 
to Chicago on October 13, 1960, and that he (Palella) agreed to 
sell for a brokerage of $50. He admitted that in this conversation, 
the possibility of selling these grapes for $85 per ton was prob- 
ably discussed. He denied, however, that he had agreed to pur- 
chase them for the account of Thos. D. Palella & Sons, Inc., or 
that he had guaranteed payment to respondent of $85 per ton. 


Thus, there is a sharp conflict between the testimony of this 
witness and of that of the respondent, not only as to the nature 
of this transaction but also as to such details as to who called 
whom and when. The fact that respondent was named as the 
consignee in the bill of lading, the fact that his invoice bears the 
date October 16, 1960, and the fact that the car was sold to Frank 
J. Crivella & Co., Inc., on October 17, 1960, all suggest that the 
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first conversation pertaining to this car occurred not on October 
12, 1960, as respondent testified, but on October 16, 1960. 


Aside from his own testimony, there is no evidence to support 
respondent’s contention that the grapes in question were sold 
to Thos. D. Palella & Sons, Inc. Complainant’s position is sup- 
ported by the fact that Thos. D. Palella & Sons, Inc., did issue a 
broker’s memorandum of sale. This memorandum and the state- 
ment of account sent to respondent state that the shipment was 
sold for the account of respondent. The order issued by Thos. D. 
Palella & Sons, Inc., for diversion of the car to Frank J. Crivella 
& Co., Inc. shows respondent as the beneficial owner of the car. 
Nicholas Palella, who was President of Thos. D. Palella & Sons, 
Inc., at the time of the transaction, testified by deposition that 
the seller’s copy of the memorandum of sale was mailed to re- 
spondent on October 17, 1960. Respondent claims he received it 
on December 2, 1960, in the same envelope with the check and 
the statement of account. Even so, he offered no evidence to 
show that he had at any time objected to the matters contained 
in said memorandum or the statement of account. 


In his brief, respondent takes the anomalous position that the 
transaction involved herein was either a sale or a consignment 
with a guaranteed return of $85 per ton, less commission of $50. 
Since the evidence clearly shows that it was not a sale but rather 
a brokerage transaction, we turn now to the question of whether 
respondent was guaranteed $85 per ton. 


Respondent points out that Thos. D. Palella & Sons, Inc., is 
now in bankruptcy. He then assumes that bankruptcy was im- 
minent at the time the check for $1,313.62 was mailed to him, 
and argues that under the circumstances, it would not have been 
logical for the bankrupt to have sent this check before collect- 
ing the purchase price from Frank J. Crivella & Co., Inc., unless 
it was obligated to do so. Any force which this argument might 
otherwise have is dissipated by the fact that the check was mailed 
November 30, 1960, whereas Thos D. Palella & Sons, Inc., was 
not adjudicated a bankrupt until October 16, 1961, almost a 
year later. 


There is no mention of a guaranty in any of the documents 
prepared by respondent or Thos. D. Palella & Sons, Inc. In our 
opinion, respondent has failed to sustain the burden of proving 
that he was guaranteed payment in any amount. We conclude, 
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therefore, that the sum of $1,313.62 paid by Thos. D. Palella to 
respondent was an advance and that when the buyer failed to 
pay Thos. D. Palella & Sons, Inc. because of insolvency respond- 
ent was obligated to reimburse Thos. D. Palella & Sons, Inc., for 
such advance. Senter Bros. Inc. v. D. Goldberg, 2 A.D. 589. In 
his brief complainant also seeks to recover brokerage of $50 and 
an icing charge of $3.97. Nicholas Palella testified that the icing 
charge was incurred in connection with the carload at Chicago 
and was paid by Thos. D. Palella & Sons, Inc. In our opinion, 
complainant is also entitled to the additional amount of $53.97. 
The failure of respondent to pay to Thos. D. Palella & Sons, Inc., 
the total amount of $1,367.59, is in violation of section 2 of the 
act. Accordingly, reparation in that amount, with interest, should 
be awarded complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,367.59, with interest thereon 
at the rate of 5 percent per annum from April 1, 1961, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 8945) 


C. E. DUNCAN PRODUCE Co. v. UNITED FRUIT DISTRIBUTORS, INC. 
PACA Docket No. 9315. Decided February 19, 1964. 
Determination of Amount Due—Default Order 


The facts alleged in the complaint are adopted as the findings of fact of 
this order, with the exception of the amount alleged to be due. Repara- 
tion is awarded against respondent in an amount determined by the 
Department to be due to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
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tion against respondent in connection with a transaction involv- 
ing a carload of tomatoes in interstate commerce. A copy of the 
formal complaint was served on respondent and respondent has 
not filed an answer thereto. The issuance of an order without 
further procedure is appropriate pursuant to section 47.8(d) of 
the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Cecil Edgar Duncan, doing 
business as C. E. Duncan Produce Co., whose address is P. O. 
Box 1019, Edinburg, Texas. Respondent, United Fruit Distribu- 
tors, Inc., is a corporation whose address is Genesee Valley 
Regional Market, Rochester, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order, except as to the net amount due 
complainant from respondent in connection with the carload of 
tomatoes involved herein. Specifically, complainant in his com- 
plaint requests reparation in the amount of $4,960.10, which is 
alleged to be the f.o.b. contract price of the carload of tomatoes 
involved herein. Complainant admits, however, that he has re- 
ceived and accepted $2,500 from one Anthony V. Rizzo, who is 
president not only of respondent corporation in this case, but of 
defaulting respondent corporation in PACA Docket No. 9316, 
with Cecil Edgar Duncan being the complaining party in each 
case. Inquiry has been made of complainant by the Department 
with respect to the manner in which the $2,500 shall be credited 
as between respondent in this proceeding and respondent in 
PACA Docket No. 9316, but complainant’s only instructions on 
this matter have been to apply it “to the best advantage of the 
complainant.” 


In the absence of specific directions from complainant, we are 
applying one-half of the sum received by complainant from Rizzo, 
amounting to $1,250, against the alleged contract price of this 
carload of tomatoes, $4,960.10, thereby reducing this sum to $3,- 
710.10. This is the amount of damages to which we find com- 
plainant is entitled in connection with this transaction. Respond- 
ent’s failure to pay complainant this sum is in violation of sec- 
tion 2 of the act (7 U.S.C. 499b). Accordingly, within 30 days 
from the date of this order, respondent shall pay to complainant, 
as reparation, $3,710.10, with interest thereon at the rate of 5 
percent per annum from August 1, 1962, until paid. 


Copies hereof shall be served on the parties. 
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(No. 8946) 


C. E. DUNCAN PRODUCE Co. v. IDEAL FRUIT AND PRODUCE Co., INC. 
PACA Docket No. 9316. Decided February 19, 1964. 


Determination of Amount Due—Default Order 


The facts alleged in the complaint are adopted as the findings of fact of 
this order, with the exception of the amount alleged to be due. Repara- 
tion is awarded against respondent in an amount determined by the 
Department to be due to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in connection with a transaction involvy- 
ing a carload of tomatoes in interstate commerce. A copy of 
the formal complaint was served on respondent and respondent 
has not filed an answer thereto. The issuance of an order without 
further procedure is appropriate pursuant to section 47.8(d) of 
the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Cecil Edgar Duncan, doing busi- 
ness as C. E. Duncan Produce Co., whose address is P. O. Box 
1019, Edinburg, Texas. Respondent, Ideal Fruit and Produce 
Co., Inc., is a corporation whose address is 210 Court Street, 
Syracuse, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order, except as to the net amount due 
complainant from respondent in connection with the carload of 
tomatoes involved herein. Specifically, complainant in his com- 
plaint requests reparation in the amount of $3,004.80, which is 
alleged to be the f.o.b. contract price of the carload of tomatoes 
involved herein. Complainant admits, however, that he has re- 
ceived and accepted $2,500 from one Anthony V. Rizzo, who is 
president not only of respondent corporation in this case, but of 
defaulting respondent corporation in PACA Docket No. 9315, 
with Cecil Edgar Duncan being the complaining party in each 
case. Inquiry has been made of complainant by the Department 
with respect to the manner in which the $2,500 shall be credited 
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as between respondent in this proceeding and respondent in 
PACA Docket No. 9315, but complainant’s only instructions on 
this matter have been to apply it “to the best advantage of the 
complainant.” 


In the absence of specific directions from complainant, we are 
applying one-half of the sum received by complainant from Rizzo, 
amounting to $1,250, against the alleged contract price of this 
carload of tomatoes, $3,004.80, thereby reducing this sum to 
$1,754.80. This is the amount of damages to which we find com- 
plainant is entitled in connection with this transaction. Respond- 
ent’s failure to pay complainant this sum is in violation of sec- 
tion 2 of the act (7 U.S.C. 499b). Accordingly, within 30 days 
from the date of this order, respondent shall pay to complainant, 
as reparation, $1,754.80, with interest thereon at the rate of 5 
percent per annum from August 1, 1962, until paid. 


Copies hereof shall be served on the parties. 


(No. 8947) 


CALIFORNIA FRUIT EXCHANGE v. CORPUS CHRISTI PRODUCE Co. 
PACA Docket No. 8990. Decided February 20, 1964. 


Suitable Shipping Condition—Strawberries—Novation 


Where the buyer fails to establish that strawberries were abnormally de- 
teriorated upon arrival or that a new agreement was reached between 
the parties after arrival of the produce, he is liable for the contract 


purchase price. 
Mr. T. C. Curry, Grower-Shipper Vegetable Association of Central California, 


of Salinas, California, for complainant. Bloch and Walton, of Corpus 
Christi, Texas, for respondent. Miss Lenore H. Langford, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed October 29, 1962, complainant is 
seeking reparation against respondent in the amount of $500, 
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alleged to be the purchase price of 200 flat crates of strawberries 
sold and delivered to respondent in July 1962. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served upon respondent on February 23, 
1963. A copy of the report of investigation was served upon 
complainant on February 25, 1963. Respondent filed an answer 
to the complainant on March 15, 1963, denying liability for the 
amount claimed, and alleging that respondent has tendered pay- 
ment to complainant for all merchantable strawberries received. 


Since the amount involved herein is less than $1500, the issues 
were submitted in accordance with the shortened method of 
procedure provided for in section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant to such procedure, complainant filed 
an opening statement and respondent filed an answering state- 
ment. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a corporation 
whose address is Post Office Box 2038, Sacramento, California. 


2. Respondent is an individual, Tony Jataine, doing business 
as Corpus Christi Produce Co., whose address is 238 North Port 
Avenue, Corpus Christi, Texas. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about July 3, 1962, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 200 
flat crates of strawberries, Merry Maker brand, Shasta variety, 
at an agreed price of $2.50 per crate, f.o.b. California shipping 
point. 


4. The purchase was negotiated on behalf of respondent by 
Edward J. Dwyer of the Pacific Lettuce Company, Salinas, Cali- 
fornia. It was understood that shipment would be made in re- 
spondent’s truck to Corpus Christi, Texas, with other produce 
consisting of lettuce, cabbage, green onions, and radishes pur- 
chased by respondent from Pacific Lettuce Company. The order 
was placed with complainant’s Richard B. Wharton at Salinas, 
California. 


5. On July 3, 1962, 200 flat crates of strawberries were loaded 
on respondent’s truck at Salinas, California. 
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6. Shortly after the strawberries arrived at destination on 
July 6, 1962, respondent called Edward J. Dwyer of the Pacific 
Lettuce Company and complained that the strawberries were 
moldy and in poor condition. This information was relayed by 
Dwyer to complainant’s Richard B. Wharton, along with respond- 
ent’s statement that he would work the berries over and try to 
save as many as possible. 


7. Respondent dumped 120 crates of the berries at the Corpus 
Christi Dumping Ground on July 8, 1962. Respondent tendered 
payment to complainant in the amount of $200 for 80 crates of 
strawberries, but complainant refused to accept the amount 
tendered. 


8. The formal complaint was filed on October 29, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent’s defense to complainant’s claim for the purchase 
price of the 200 crates of strawberries is that the berries arrived 
in bad condition and that, after arrival, the parties made a new 
agreement whereby respondent would work over the berries, save 
as many as he could, and pay for what he was able to salvage. 
Complainant’s position is that there is insufficient evidence to 
establish the arrival condition of the strawberries, and that no 
new agreement was made modifying the original contract. 


Since respondent accepted the strawberries upon arrival, he 
became liable for the purchase price, less any damages sustained 
as a result of a breach of the contract on the part of complainant. 
The burden of proving both a breach and the damages sustained 
is on respondent. Complainant, in this f.o.b. transaction, war- 
ranted that the strawberries were in suitable shipping condition 
at the time of shipment, that is, in a condition which, if trans- 
ported under normal transportation services and conditions, 
would assure delivery at the destination specified in the contract 
without abnormal deterioration. While there may be some doubt 
that the transportation services and conditions were normal for 
transporting strawberries, we assume for the moment that trans- 
portation services and conditions were normal. In order to es- 
tablish that complainant breached the suitable shipping condition 
warranty, respondent must show that the strawberries were ab- 
normally deteriorated upon arrival, and to be entitled to damages, 
must also show the extent of his damages resulting therefrom. 
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As to the condition of the berries on arrival, respondent states 
that they were “moldy and in poor condition.” Respondent’s em- 
ployee, Bennie Zeena, stated that the berries were “overripe and 
moldy.” No details concerning the extent of the mold or the 
presence or extent of other condition factors have been furnished. 
There is no evidence that the berries were inspected by a disinter- 
ested person at or about the time of arrival. Respondent and one 
Emede Guerra, evidently a truck driver, stated that 120 crates 
of the berries were dumped at the Corpus Christi Dumping 
Ground on July 8, 1962, which was two days after arrival, and 
that the berries were unfit for human consumption. However, 
P. F. Foster for the Corpus Christi Dumping Ground went no 
further than to state that respondent dumped the berries. The 
evidence as to the quantity of berries sold by respondent is con- 
flicting in that respondent says 80 crates were sold while Anne 
Jataine on behalf of respondent, in a letter dated January 23, 
1963 (Exhibit 2, Report of Investigation), says only 37 crates 
were sold. No information has been furnished as to the amount 
realized from the sale of the reconditioned berries, or what the 
200 crates would have been worth if they had arrived in good 
condition. From the evidence before us we have a very poor 
basis for saying that respondent has proved a breach of the suit- 
able shipping condition warranty and we conclude such a breach 
has not been established. But even if we did conclude that there 
was a breach, we would have to conclude that the damage result- 
ing therefrom has not been established. 


There remains for consideration respondent’s claim that a new 
agreement was reached after the strawberries arrived and that 
under the new agreement he only owes $200 for 80 crates of 
strawberries salvaged. It appears that after the truck arrived 
at Corpus Christi respondent called Edward J. Dwyer of the 
Pacific Lettuce Company to report the condition of the straw- 
berries. Dwyer states that he immediately called complainant’s 
representative, Richard B. Wharton, and told him of the condi- 
tion and also that respondent said he would work the berries 
over and try to save as many as possible. Dwyer states that 
Wharton said, “Okay, and let me know how he comes out.” Re- 
spondent’s statement in his letter of November 16, 1962 (Exhibit 
1, Report of Investigation), is to the same effect. This is the 
total evidence concerning the alleged new agreement. In our 
opinion these statements do not show that the original contract 
was altered or modified in any respect. At most, they show that 
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a complaint as to arrival condition was made and that complain- 
ant indicated a willingness to discuss a possible adjustment after 
the berries had been disposed of. We conclude that there was 
no new agreement. 

Respondent’s failure to pay complainant the full purchase 
price of the strawberries was and is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $500, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $500, with interest thereon 
at the rate of 5 percent per annum from August 1, 1962, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies of this order shall be served upon the parties. 


(No. 8948) 


GENERAL POTATO & ONION DISTRIBUTORS, LTD. v. COACHELLA 
VALLEY LIME Co. PACA Docket No. 8949. Decided February 
24, 1964. 


Failure to Prove Agency Relationship—Dismissal 
Complainant-seller has failed to prove that actual agency or agency by 
estoppel existed between buyer and respondent and the complaint is 
dismissed. 


Complainant pro se. Carroll & Anderson, of Indio, California, for respond- 
ent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 30, 1962. The formal 
complaint was filed November 28, 1962. Complainant seeks to 
recover, as reparation, the sum of $562.50, which is alleged to be 
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the unpaid balance due in connection with a carload of potatoes 
sold to respondent through his agent, E. Roy Dahlson, on or 
about May 26, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on January 19, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on January 22, 1963. Respondent filed 
an answer to the formal complaint on February 7, 1963, denying 
that he had purchased or had authorized the purchase of, the 
carload of potatoes in question; denying that Dahlson was his 
agent; and denying that he was liable to complainant in any way 
on account of this transaction. 


Since the amount in controversy herein does not exceed $1500, 
the issues are determined under the shortened procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure complainant filed an opening state- 
ment and respondent filed an answering statement. Respondent 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, General Potato & Onion Distributors, Ltd., is 
a corporation whose address is P. O. Box 630, Stockton, Cali- 
fornia. 


2. Respondent is an individual, Roy Bert Farmer, doing busi- 
ness as Coachella Valley Lime Co., whose address is P. O. Box 401, 
Thermal, California. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On May 26, 1962, in contemplation of shipment in inter- 
state commerce, complainant sold to one E. Roy Dahlson, of 
Washington State, one carload of potatoes, at a total agreed price 
of $762.50, f.o.b. Shafter, California, Pursuant to this agreement, 
potatoes meeting contract requirements were shipped by com- 
plainant on the date of sale in car SFRD 9109 from Shafter, 
California, to “Coachella Valley Lime Company,” Spokane, Wash- 
ington, care of K. F. L. Produce Company in that city. The in- 
voice was mailed by complainant to P. O. Box 245, Veradale, 
Washington. 


4. The shipment of potatoes was received and accepted at con- 
tract destination in the State of Washington by Dahlson, who 
has paid complainant $200 in connection with the transaction. 
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5. The formal complaint was filed on November 28, 1962, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its complaint, alleges that the sale herein was 
made to Dahlson, but that respondent is liable for the balance of 
the purchase price, since Dahlson negotiated the purchase as 
respondent’s agent. Respondent, in his answer, denies that 
Dahlson was acting as his agent and denies that he purchased or 
received the potatoes, or that he is liable for the purchase price 
or any part thereof. 


Complainant’s evidence is to the effect that Dahlson, at the 
time of making this purchase, told complainant that he was rep- 
resenting respondent. Complainant contends that Dahlson’s 
statement was true and probative of the existence of the alleged 
agency, in that the potatoes were billed to Coachella Valley Lime 
Co. in Washington State pursuant to the sale, and were apparent- 
ly accepted there by Coachella Valley Lime Co. Complainant fur- 
ther avers, in its opening statement, that additional proof of the 
agency is afforded by the facts that over a period of time Dahl- 
son was empowered to write and sign checks on the Coachella 
Valley Lime Co. account in Washington State; was selling pro- 
duce in the name of Coachella Valley Lime Co. and using its in- 
voice forms to bill customers; and was depositing the proceeds 
from these sales in the Coachella Valley Lime Co. account (pre- 
sumably in Washington State). 


Respondent, in his answering statement, included a letter 
written by him to Roy Dahlson under date of November 28, 1962. 
In the letter respondent reminded Dahlson that he (Dahlson) 
had been representing to third parties that respondent owned the 
Washington venture and that Dahlson worked for respondent as 
agent, neither of which representations (according to respondent 
in the letter) were true. In the letter respondent also reminded 
Dahlson that he (Dahlson) had been using the Coachella Valley 
Lime Co. name as an account at the bank in Washington, and 
that upon inquiry by respondent, had said he was using the name 
only as a clearing account; and that while the invoice forms used 
by Dahlson had been given to Dahlson by respondent, they had 
been given only for the purpose of allowing Dahlson to bill out 
the first load of grapefruit shipped by respondent to Dahlson on 
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consignment, with other shipments from respondent being out- 
right sales to Dahlson. 


The issues joined by the pleadings herein, as well as the proof 
offered in substantiation thereof by the parties, are similar to the 
issues and evidence considered in Paramount Citrus Association, 
Inc. v. Roy Bert Farmer, d/b/a Coachella Valley Lime Co., et al, 
PACA Docket No. 8891, and Sunny Sally, Inc. v. Roy Bert 
Farmer, d/b/a Coachella Valley Lime Co., et al, PACA Docket 
No. 8923. In each of these cases the question presented concerned 
the liability of Farmer as principal for the actions of Dahlson 
and/or the Central Washington Produce Company, Inc. Com- 
plainant had the burden of proving in each of these cases the 
alleged agency relationship. We concluded that complainant, in 
each case, had failed to sustain this burden. 


Complainant has the same burden of proof in this proceeding 
as in the two cases referred to (supra). We conclude here, as we 
did in those two cases, that complainant has failed to sustain 
its burden of proof on the issue of the alleged agency. We deem 
it unnecessary to enter into any detailed discussion here regard- 
ing the evidence and our view of it, since that has already been 
done in the Sunny Sally and Paramount Citrus cases and would 
only be repetitious here. 


In accordance with the foregoing, it is concluded that the com- 
plaint should be dismissed. 


ORDER 


The complaint is dismissed. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 8949) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. CENTRAL WASHINGTON 
PRODUCE COMPANY, INC. and/or E. Roy DAHLSON, d/b/a 
COACHELLA VALLEY LIME Co. and/or Roy BERT FARMER, d/b/a 
COACHELLA VALLEY LIME Co. PACA Docket No. 8891. De- 
cided February 24, 1964. 
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Failure to Prove Agency Relationship—Reparation Awarded 


Complainant has failed to prove that actual agency or agency by estoppel 
existed between respondents and, therefore, complainant entitled to a 
reparation award only against respondents who defaulted in the filing 
of an answer. 


Mr. G. V. Weikert, of Los Angeles, California, for complainant. Carroll & 
Anderson, of Indio, California, for respondent Roy Bert Farmer. Mr. 
John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed on September 10, 1962, complainant 
seeks to recover from respondents, as reparation, $5,782.75, which 
sum is alleged to be the unpaid purchase price due complainant 
in connection with the sale to respondents, during March 1962, 
of a quantity of grapefruit, lemons, oranges, and tangerines. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on October 12, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent Central Washington Produce Com- 
pany, Inc., on October 13, 1962; on respondent E. Roy Dahlson, 
doing business as Coachella Valley Lime Co., on October 19, 1962; 
and on respondent Roy Bert Farmer, doing business as Coachella 
Valley Lime Co., on October 21, 1962. An answer was filed by 
respondent Roy Bert Farmer on November 2, 1962, in which he 
denied any liability to complainant in connection with the trans- 
actions involved herein, and requested an oral hearing on the 
issues joined by the pleadings. Respondents Central Washing- 
ton Produce Company, Inc., and E. Roy Dahlson did not file an 
answer to the formal complaint. 


A hearing was held at Indio, California, on March 13, 1963. 
Both complainant and respondent Roy Bert Farmer were repre- 
sented by counsel. Three witnesses testified at the hearing on 
complainant’s behalf. Respondent Roy Bert Farmer appeared 
and testified in his own behalf, and offered the testimony of one 
other witness. Complainant and respondent Roy Bert Farmer 
each filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Paramount Citrus Association, Inc., is a cor- 
poration whose address is Post Office Box 712, San Fernando, 
California. 


2. Respondent Central Washington Produce Company, Inc., 
hereinafter referred to as “Central,” is a corporation whose ad- 
dress is Post Office Box 245, Veradale, Washington. At the time 
of the transactions involved herein, Central was licensed under 
the act. 


3. Respondent E. Roy Dahlson, hereinafter referred to as 
“Dahlson,” is an individual, doing business as Coachella Valley 
Lime Co., whose address is Post Office Box 245, Veradale, Wash- 
ington. At the time of the transactions involved herein, Dahlson 
was not licensed under the act, but was subject to license. 


4. Respondent Roy Bert Farmer, hereinafter referred to as 
“Farmer,” is an individual, doing business as Coachella Valley 
Lime Co., whose address is Avenue 57 and Highway 111, Thermal, 
California. At the time of the transactions involved herein, 
Farmer was licensed under the act. 


5. On March 24, 1962, in contemplation of shipment in inter- 
state commerce, Dahlson, acting as an individual and also as the 
president of Central, purchased from complainant, through its 
district manager, James Armstrong, 600 eight-pound bags and 
500 cartons of grapefruit, at a total purchase price of $1,036.40, 
f.o.b. shipping point, Thermal, California. 


6. Pursuant to the agreement set forth above and on the date 
of the making of the contract, complainant loaded grapefruit 
meeting contract requirements onto a truck supplied by Dahlson 
and Central and billed the fruit out to Central at Veradale, Wash- 
ington, pursuant to instructions given by Dahlson. The truckload 
of grapefruit was thereafter received and accepted by Dahlson 
and Central at Veradale, Washington. 


7. On March 26, 1962, in contemplation of shipment in inter- 
state commerce, Dahlson, acting as an individual and also as the 
president of Central, purchased from complainant, through Arm- 
strong, 920 eight-pound bags and 168 cartons of grapefruit, at a 
total purchase price of $620.90, f.0.b. shipping point, Thermal, 
California. It was agreed that this lot of grapefruit would be 
billed out to Central at Veradale, Washington, on the date of 
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sale, March 26, 1962, on a truck to be supplied by Dahlson and 
Central. The truck, however, did not arrive at Thermal until 
March 29, at which time grapefruit meeting contract require- 
ments was loaded thereon by complainant and it was billed out 
to Central at Veradale, Washington, pursuant to instructions 
given by Dahlson. The truckload of grapefruit was thereafter 
received and accepted by Dahlson and Central at Veradale, Wash- 
ington. 


8. On March 26, 1962, in contemplation of shipment in inter- 
state commerce, Dahlson, acting as an individual and also as the 
president of Central, purchased from complainant, through its 
fresh fruit manager, Eugene Shamoon, 50 large cartons of tan- 
gerines, 950 cartons of oranges, and 100 cartons of lemons, at a 
total purchase price of $4,125.45, f.o.b. loading point, Camarillo, 
California. Pursuant to this agreement fruit meeting contract 
requirements was loaded by complainant onto a truck supplied 
by Dahlson and Central and was billed out to Central in the 
State of Washington pursuant to instructions given to complain- 
ant by Dahlson. Thereafter the truckload of fruit was received 
and accepted by Dahlson and Central at contract destination in 
the State of Washington. 


9. Invoices were prepared during the latter part of March 1962 
by complainant in connection with the three shipments involved 
herein. These invoices were all addressed to “Central Washing- 
ton Produce, P. O. Box 245, Veradale, Washington.” 


10. The total of the agreed f.o.b. contract prices of the three 
shipments involved herein is $5,782.75, no part of which has 
been paid to complainant. 


11. The formal complaint was filed on September 10, 1962, 
which was within 9 months after the causes of action accrued 


herein. 


CONCLUSIONS 


Complainant alleges in the formal complaint that the lots of 
citrus fruit involved herein were sold, shipped to, received and 
accepted by all three respondents named in the formal complaint, 
but that no payment has been received by complainant from re- 
spondents, or any of them, in connection with these transactions. 
Complainant alleges that the actions of respondents are in viola- 
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tion of section 2 of the act and requests, as damages, an award 
of reparation in the amount of $5,782.75. 


While the formal complaint on its face states a cause of action 
against the three respondents, both jointly and severally, com- 
plainant, as the moving party, has the burden of proving the alle- 
gations of the formal complaint by a preponderance of the evi- 
dence only as to respondent Farmer. It is relieved of this burden 
as to Central and Dahlson, since neither of these respondents filed 
an answer to the formal complaint and therefore, under section 
47.8(c) of the rules of practice, are deemed to have admitted the 
facts alleged in the complaint (7 CFR 47.8(c)). Respondent 
Farmer, however, filed an answer to the formal complaint, deny- 
ing liability in connection with these transactions, thus putting 
complainant to its proof. 


Complainant seeks to proceed against Farmer on the ground 
that Farmer, either by intent or for want of ordinary care, 
created an ostensible agency in Dahlson, in that he (Farmer) led 
complainant to believe that Dahlson was his (Farmer’s) agent; 
and that under the applicable State law (California Civil Code, 
Agency, section 2295 et seq.) liability for the purchases involved 
herein fell upon Farmer as Dahlson’s principal. Farmer agrees 
that the California law on ostensible agency is controlling herein, 
but points out that California courts regard ostensible agency 
and agency by estoppel as the same, in that in each the elements 
of estoppel, i.e. change of position in reliance upon the supposed 
agent’s authority, are required to be present to subject the prin- 
cipal to liability. Ernst v. Searle, 218 Cal. 233, 22 P. 2d 715 
(1933). Farmer contends that such elements are missing in this 
case. 


The Secretary has considered the question of ostensible author- 
ity in the past, and in the case of Tri-State Sales Agency v. 
Palmetto Fruit & Produce Company, 14 A.D. 1142, announced a 
view which appears to be similar to that adopted by California. 


“It is a general rule that when a principal by any acts or 
conduct has knowingly caused or permitted another to appear 
as his agent, either generally or for a particular purpose, he 
will be estopped to deny such agency. However, all of the 
elements of an estoppel must be present. There must be (1) 
a representation by the principal, (2) a reliance upon such 
representation by a third person, and (3) such representa- 
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tion must have been acted upon in good faith to the injury of 
such third person .. .” 


Whether an ostensible agency came into existence, however, 
as alleged by complainant, is a matter to be determined upon the 
basis of the facts. These facts, as established by the evidence, 
are largely undisputed, and show that Dahlson, with Farmer’s 
knowledge, opened a bank account in the State of Washington 
under the name of Coachella Valley Lime Co. on or about Decem- 
ber 1961, and issued checks over his (Dahlson’s) signature, with 
no protest being made by Farmer regarding the practice; that 
Dahlson received and resold produce in Washington State in the 
name of Coachella Valley Lime Co., from December 1961 to May 
1962, with the knowledge and consent of Farmer; that Farmer 
identified himself, during February 1962, to the Produce Report- 
er’s representative as being in business in Thermal, California, 
as Coachella Valley Lime Co., with a branch operating under 
this same name out of the State of Washington; that this infor- 
mation appeared in the April 1962 edition of the Produce Re- 
porter’s credit rating publication, the Blue Book; and that Farmer 
redeemed, by payment, a previously dishonored check drawn on 
the Coachella Valley Lime Co. on April 17, 1962, by Dahlson to 
H. Weisfeld Company in the amount of $1,670.50. 


These facts clearly might be considered to have been an implied 
representation by Farmer that Dahlson was his agent, and to 
have worked an estoppel in favor of third parties who might 
have changed their position in reliance thereon. Complainant, 
however, apparently did not know, and does not claim that it 
knew, of these circumstances at the time that it dealt with 
Dahlson, so that there could have been no “representation” by 
the alleged principal here. In addition, through the testimony of 
its witnesses at the oral hearing, complainant admitted that it 
thought that the transactions of March 24 and March 26, 1962, 
were with Dahlson and Central; that no contact was had with 
Farmer prior to or at the time of the transactions; and that it 
did not know the nature of Farmer’s connection, if any, with 
Dahlson and Central as of March 26, 1962. 


The burden of proving the existence of the agency rests upon 
the one affirming its existence, complainant here. Burbank v. 
National Cas. Co., 43 Cal. 2d 773, 111 P. 2d 740 (1941) ; De Marco 
Company, Inc. v. Louis Gubel, 10 A.D. 24. In our opinion, com- 
plainant has failed to sustain that burden as to the alleged osten- 
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sible agency, and it is so concluded. A question yet remains, al- 
though it has not been raised by the parties, as to the existence 
of an actual agency, for in our mind the two are not necessarily 
mutually exclusive. 


An agency is actual when the agent is “really employed by the 
principal,” California Code of Civil Procedure, Agency, § 2299, 
and must rest on agreement or consent of the parties involved, 
Naify v. Pacific Indemnity Co., 11 Cal. 2d 5, 76 P. 2d 663 (1938). 


Complainant relies in part upon the testimony of Griffin, the 
reporter for the Blue Book, to show this relationship. In review- 
ing Griffin’s testimony, we note that his statements are not neces- 
sarily incompatible with the testimony of Farmer. Both testified 
that Farmer desired an outlet for the distribution of produce in 
the State of Washington; that he had subscribed to the Blue 
Book; and that he had entered therein a reference to his main 
business conducted at Thermal, California, and to an outlet at 
Kennewick, Washington. All the statements attributed to Farmer 
by Griffin, however, as well as Farmer’s own testimony, were in 
terms of plans regarding a future organization, with nothing in 
the record to show that such an organization ever came into being. 
In addition, there is no evidence to show that Farmer, in talking 
to Griffin, ever committed himself for the debts of Dahlson or 
Central. 


Other evidence of record shows that Dahlson made resales 
in the State of Washington in the name of Coachella Valley Lime 
Co., and that Farmer received at least a part of the proceeds from 
such resales. Farmer admits that this was so, but denied that 
he was in partnership with Dahlson, or was connected in any 
way with Central, except as to produce which he (Farmer) ship- 
ped to Dahlson on consignment. It appears to be Farmer’s posi- 
tion that Dahlson used the Coachella Valley Lime Co. name in 
connection with these shipments—Farmer testified that he ship- 
ped some $80,000 worth of citrus fruit to Dahlson between 
December 1961 and May 1962—both in banking and merchan- 
dising to identify them with the shipper, and only in this sense, 
and complainant has failed to produce evidence to the contrary. 


It also appears that Farmer redeemed a check written by 
Dahlson on April 17, 1962, on the Coachella Valley Lime Co. 
account, which check had been dishonored previously upon pre- 
sentation by the drawer. Farmer admitted that this was true, 
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but stated that his action had been prompted by a call from the 
Blue Book, telling him that his credit rating might be jeopardized 
if he failed to make the check good. In addition, Farmer testified 
that he had been promised by Dahlson that he (Dahlson) would 
reimburse Farmer for the amount of the check at a future date. 


Complainant relies upon the circumstances surrounding the 
transactions, and upon the related actions of the parties, to estab- 
lish an agent-principal relationship between Farmer and Dahlson. 
Farmer, testifying in his own defense and as one having first- 
hand knowledge of the events involved herein, has given ex- 
planations of these actions and circumstances which we think 
are reasonable and which serve to rebut the inference of agency 
alleged by complainant. As we stated (supra), the burden of 
proving the alleged agency between Farmer and Dahlson rests 
upon complainant. We have concluded that complainant failed 
to sustain that burden with respect to the ostensible agency. We 
conclude that it has failed also to sustain it with respect to the 
actual agency, and that the complaint as to Farmer should, 
therefore, be dismissed. 


Respondents Dahlson and Central, as we have said earlier, are 
in default and are deemed to have admitted the allegations of 
the complaint as related to them. It is alleged in the complaint 
that the three respondents owe complainant $5,782.75. We have 
concluded, however, that the complaint as to Farmer should be 
dismissed. Liability for the amount requested in the complaint 
thus falls on Dahlson and Central and their failure to pay this 
amount to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. Of course, 
payment of a total of $5,782.75, with interest, to complainant will 
discharge its claim. 


ORDER 


Within 30 days from the date of this order, respondent E. Roy 
Dahlson and respondent Central Washington Produce Company, 
Inc., jointly and severally, shall pay to complainant, as repara- 
tion, $5,782.75, with interest thereon from May 1, 1962, until paid. 


The complaint as to respondent Roy Bert Farmer is dismissed. 


The facts and circumstances shall be published, and copies 
hereof served upon the parties. 
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(No. 8950) 


SINALOA VALLEY DISTRIBUTORS, INC. v. MICHAEL GUCCIONE, d/b/a 
MICHAEL GUCCIONE AND PERFECT PAK PRODUCE Co. PACA 
Docket No. 8727. Decided February 24, 1964. 


Suitable Shipping Condition—Tomatoes 


Where the buyer fails to establish that tomatoes were abnormally deterior- 
ated upon arrival and, therefore, in breach of the warranty of suitable 
shipping condition, he is liable for the contract purchase price. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Mr. LeRoy W. 
Gudgeon, of Chicago, Illinois, for respondent Mr. Gilbert A. Horn, Pre- 
sidng Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Department on 
December 18, 1961, and the formal complaint was filed March 
5, 1962. Complainant alleges that it sold a carload of Mexican 
tomatoes to respondent for a total price of $3,131.45 and that 
respondent received and accepted the shipment but has failed 
and refused to pay any part of the purchase price. 


A copy of the formal complaint and a copy of the report of 
investigation issued by the Department were served upon re- 
spondent on March 29, 1962. A copy of the report of investiga- 
tion was served upon complainant on March 31, 1962. Respond- 
ent’s answer was filed on April 17, 1962. 


Respondent denies generally the allegations in the complaint. 
As a further defense, respondent contends that after this ship- 
ment arrived at Chicago, Illinois, the tomatoes deteriorated very 
rapidly and, as a result, the gross proceeds from the sale thereof 
amounted to only $898.25. Respondent further contends that the 
tomatoes were abnormally deteriorated on arrival and, therefore, 
were not in suitable shipping condition when shipped and that, 
by reason of such breach of warranty, respondent was damaged 
in excess of $3,500, which amount should be set off against the 
purchase price of the shipment. Respondent requested an oral 
hearing. 
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An oral hearing was held at Chicago, Illinois, on May 23, 1963. 
Both parties were represented by counsel. The deposition and 
oral testimony of Baltasar Garaygordobil, Vice-President and 
General Manager of complainant, were received for complainant. 
Frank Trankina, the former manager of respondent, and Joe 
Cuttone, a produce dealer in Chicago, testified for respondent. 
Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Sinaloa Valley Distributors, Inc., is a corpor- 
ation whose address is P. O. Box 858, Nogales, Arizona. 

2. Respondent is an individual, Michael Guccione, doing busi- 
ness in his own name and also doing business under the name 
Perfect Pak Produce Co., whose address is 12 South Water Mar- 
ket, Chicago, Illinois. At the time of the transaction in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about March 23, 1961, in the course of interstate 
commerce, complainant sold to respondent one carload of Teresa 
Brand Mexican tomatoes consisting of 650 lugs at $4 per lug 
f.o.b., Nogales, Sonora, Mexico, plus $466.45 import duties and 
10 cents per lug crossing charges, or a total price of $3,131.45. 
The tomatoes were federally inspected at Nogales, Sonora, Mexico, 
on the date of sale and certified to be 88% U.S. No. 1 quality, no 
decay, with 95% mature green and 5% turning. 


4. The shipment, in car PFE 48435, arrived at Chicago, Illinois, 
on or about March 28, 1961. The tomatoes were inspected by a 
private inspection service at 7:45 a.m. of that day, and the qual- 
ity and condition were described as follows: 


“Fruit has good size and is generally well formed. Some of 
the packs open a trifle dull. Stock has good body. Maturity 
is 74% green, 22% breaks and turns, 4% full ripe. 4% of 
the fruit shows serious, sunken discolored shoulder spots. 
7% of the stock shows minor body and shoulder scars. 
Occasional growth cracks or mechanical injuries are noted 
in a few of the packs. No decay. Fairly good and good 
quality.” 


5. On or about March 29, 1961, respondent sold 424 lugs of 
the tomatoes to The “Murph” Cuttone Co., Chicago, Illinois, 
at $6.25 per lug. The remaining 226 lugs of the tomatoes 
were placed in respondent’s tomato room that same day. 
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6. On or about March 31, 1961, respondent notified complain- 
ant by telephone that the tomatoes in the shipment were defec- 
tive and that respondent was in serious trouble and would need 
considerable help with the load. 


7. On March 30, or 31, 1961, respondent ordered a Federal 
inspection of 226 lugs of tomatoes from the load in his tomato 
room. The inspection was made at 1:30 p.m. March 31 and the 
quality, condition, and grade of the tomatoes were certified to 
be as follows: 


“Quality: Clean, well developed, smooth to fairly smooth 
and generally well to fairly well formed. Grade 
defects average 6%, consisting mostly of scars, 
cuts and growth cracks. 


“Condition: Average approximately 35% mature green, 
35% turning and 25% ripe. In most samples 
from 2 to 30% (mostly 4 to 16%), in many 
none, average approximately 7% decay, mostly 
Watery Rot, some Rhizopus Rot, in advanced 
stages. From 6 to 24%, average approximately 
15% damaged by slightly sunken discolored 
areas occurring over shoulders, including 2% 
seriously damaged. Average 1% damaged by 
soft bruises. 


“Grade: Meets quality requirements but fails to meet 
requirements of 88% U.S. No. 1 quality only 
account condition; averages approximately 
70% U.S. No. 1 quality, 7% decay, 15% 
slightly sunken discolored areas.” 


8. On March 31, respondent wired complainant the inspection 
results, and stated he was in serious trouble and would need 
considerable help. Complainant requested a copy of the inspec- 
tion certificate and it was sent. 


9. During the period March 31 through April 10, 1961. The 
“Murph” Cuttone Co. sorted and sold 109 lugs of the tomatoes 
for a total amount of $559.25. This amount was paid to respond- 
ent on or about April 24. The remaining 315 lugs spoiled and 
were disposed of as garbage between March 31 and April 10. 
During or about this same period, respondent salvaged 128 lugs 
of the tomatoes which were sold for a total of $340. The remain- 
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ing 98 lugs spoiled and were disposed of as garbage on April 19. 


10. Respondent has failed to pay all or any part of the pur- 
chase price of the carload of tomatoes. 


11. The informal complaint was filed on December 18, 1961, 
which was within 9 months after the accrual of the cause of 
action. 


CONCLUSIONS 


Respondent contends that the tomatoes were abnormally de- 
teriorated upon arrival at Chicago, Illinois, and that the losses 
which he suffered as the result of the breach of the implied war- 
ranty of suitable shipping condition, when applied as an offset, 
were more than sufficient to extinguish the full amount due on 
the purchase price. Since complainant denies this contention, 
respondent had the burden of proving such contention by a pre- 
ponderance of the evidence. 


As provided in section 46.41(i) of the regulations in effect at 
the time of the transaction involved herein, there is a warranty 
of suitable shipping condition in an f.o.b. sale as here. (7 CFR 
46.41(i)). Section 46.41(j) defines “suitable shipping condition” 
to mean, in relation to direct shipments, that the commodity at 
the time of billing is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration. 


The evidence at hand does not support respondent’s contention. 
On the contrary, it is apparent that the tomatoes were in good 
condition upon arrival in Chicago on March 28, 1961, and that the 
condition of which respondent complains did not show up until 
several days later. The good condition of the tomatoes on arrival 
is demonstrated by the private inspection report set forth in Find- 
ing of Fact No. 4 and also the testimony of respondent’s witness, 
Frank Trankina, who said he inspected the tomatoes on March 29, 
1961, the date on which he unloaded the car, and they “looked 
O.K.” 


Furthermore, The “Murph” Cuttone Co. purchased 424 lugs 
of the tomatoes as U.S. No. 1 on that day and there is no evidence 
that it made any complaint with respect thereto prior to April 
24 when it sent respondent an accounting and a check for the 
net proceeds. The Federal inspection made on March 31 is of 
little value in determining whether the tomatoes were abnormally 
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deteriorated on arrival since it was made more than three days 
after arrival and covered only 226 lugs. It is concluded that re- 
spondent has failed to establish by a preponderance of the evi- 
dence that the tomatoes were abnormally deteriorated on arrival 
and, therefore, in breach of the warranty of suitable shipping 
condition. 


Since respondent accepted the carload of tomatoes and failed 
to prove any breach of contract on the part of complainant, he 
is liable for the purchase price of $3,131.45. The failure of re- 
spondent to pay this amount to complainant is in violation of 
section 2 of the act. Reparation should be awarded complainant 
in the sum of $3,131.45, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,131.45, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1961, until paid. 


The facts and circumstances herein shall be published. 


Copies of this order shall be served on the parties. 


(No. 8951) 


SUNNY SALLY, INc. v. ROY BERT FARMER, d/b/a COACHELLA 
VALLEY LIME CO. AND AS CENTRAL WASHINGTON PRODUCE 
CoMPANY, INc. PACA Docket No. 8923. Decided February 24, 
1964. 


Failure to Prove Agency Relationship—Dismissal 


Complainant-seller has failed to prove that actual agency or agency by 
estoppel existed between buyer and respondent and the complaint is 
dismissed. 


Credibility—Presiding Officer 


The findings of presiding officer who heard the testimony and observed the 
demeanor of the witnesses will be given great weight in the area of 
credibility of the witnesses. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Carroll 
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& Anderson, of Indio, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 1, 1962. The formal 
complaint was filed November 16, 1962. Complainant seeks to 
recover, as reparation, $5,626.90 in connection with two lots of 
produce allegedly sold during February 1962 to respondent Roy 
Bert Farmer, doing business as Coachella Valley Lime Co. and 
Central Washington Produce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on December 17, 1962. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent Roy Bert Farmer on December 18, 
1962. Respondent filed an answer thereto on January 2, 1963, 
in which he admitted doing business as Coachella Valley Lime 
Co., but denied doing business as Central Washington Produce. 
Furthermore, respondent denied that he made the purchases in- 
volved herein, or that he authorized such purchases in his name 
or on his behalf, and disclaimed all liability to complainant for 
the purchase prices thereof. Respondent also requested an oral 
hearing. 


An oral hearing was held at Indio, California, on April 26, 
1963. Each party was represented by counsel. Six witnesses ap- 
peared and testified, three for each of the parties. A brief was 
filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant, Sunny Sally, Inc., is a corporation whose ad- 
dress is 2705 Leonis Boulevard, Los Angeles, California. 

2. Respondent is an individual, Roy Bert Farmer, doing busi- 
ness as Coachella Valley Lime Co., whose address is Avenue 57 
and Highway 111, Thermal, California. At the time of the trans- 
actions involved herein, respondent was licensed under the act 
as an individual doing business as Coachella Valley Lime Co., 
Thermal, California, and was not licensed under any other trade 


name. 
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3. On or about February 4, 1962, in contemplation of shipment 
in interstate commerce, Donald R. Barta, vice president of Cen- 
tral Washington Produce Company, Inc., a corporation doing busi- 
ness in the State of Washington, purchased on its behalf a truck- 
load of fruits and vegetables from complainant for a total price 
of $1,940.79, f.o.b. Los Angeles, California. Pursuant to this 
transaction, produce meeting contract specifications was shipped 
on February 5 by complainant from Los Angeles, California, to 
“Central Washington Produce” in the State of Washington, 
where it was received and accepted by Central Washington Pro- 
duce Company, Inc. The invoice for the purchase price was sent 
by complainant to the same company. 


4. A check dated February 15, 1962, in the sum of $1,940.79, 
signed by Roy Dahlson, president of Central Washington Pro- 
duce Company, Inc., was given to complainant by Dahlson on 
February 12, 1962, to pay for the produce shipped on February 
5, 1962. The check, drawn on an account set up in a Kennewick, 
Washington, bank by Dahlson under the name of E. Roy Dahlson, 
doing business as Coachella Valley Lime Co., was returned on 
February 23, 1962, marked “Insufficient Funds,” whereupon Dahl- 
son subsequently reimbursed complainant in full for the face 
amount of the check. 


5. On or about February 12, 1962, in contemplation of ship- 
ment in interstate commerce, Dahlson purchased from complain- 
ant on behalf of Central Washington Produce Company, Inc., a 
truckload of fruits and vegetables, at a total purchase price of 
$3,757, f.o.b. Los Angeles, California. On or about February 18, 
1962, Dahlson purchased from complainant a second load for the 
corporation at a total purchase price of $1,866.50, f.o.b. Los 
Angeles, California. Pursuant to these contracts complainant 
shipped, on or about the dates of sale, two truckloads of produce 
meeting contract specifications from Los Angeles to “Central 
Washington Produce” in the State of Washington. The invoices 
for the purchase prices were sent by complainant to the same 
company. Complainant has received no payment in connection 
with these loads, which were received and accepted at contract 
destination in the State of Washington by Central Washington 
Produce Company, Inc. 


6. On or about April 16, 1962, complainant’s president, Thur- 


man W. Pardue, talked to respondent about the failure of Central 
Washington Produce Company, Inc., to pay for the two shipments 
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mentioned in Finding of Fact No. 5 At this time, Pardue de- 
manded that respondent pay him for this produce. Respondent 
told Pardue that it was not his (respondent’s) obligation, but 
that he thought, based on Dahlson’s reputation, that Dahlson was 
good for the money. 


7. Respondent made numerous shipments of citrus fruits and 
other produce to Central Washington Produce Company, Inc., 
on consignment during the period December 1961 to May 1962. 
During that time, however, neither Barta nor Dahlson was auth- 
orized by respondent to make purchases in his name or on his 
behalf. 


8. In the April 1, 1962, edition of the “Blue Book,” a credit 
rating guide published semiannually by the Produce Reporter 
Company, respondent has a listing for the Coachella Valley Lime 
Co. at Thermal, California, and a separate listing at Kennewick, 
Washington, referring to the Thermal, California, listing for 
rating. On or about March 1, 1962, Edward F. Griffin, a repre- 
sentative of the Produce Reporter Company, was advised by re- 
spondent that he was trying to establish an outlet for his products 
in the State of Washington and requested the Washington listing 
for that reason. 


9. At the time of the transactions involved herein, respondent 
did not do business as Central Washington Produce, or as Central 
Washington Produce Co. 


10. An informal complaint was filed on October 1, 1962, which 
was within 9 months after the alleged causes of action accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the two 
sales set forth in Finding of Fact No. 5 were made by complainant 
to respondent Roy Bert Farmer, doing business as Coachella 
Valley Lime Co. and as Central Washington Produce. In its brief, 
complainant alleges that respondent’s liability to complainant in 
connection with the transactions in question is based upon the 
evidence showing respondent’s role as principal in an actual or 
ostensible agency created between respondent and Central, or by 
respondent’s subsequent ratification of Central’s unauthorized 
acts. 


Respondent in his answer admitted that he did business as 
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Coachella Valley Lime Co., but denied doing business as Central 
Washington Produce, and denied that he gave anyone permission 
to do business in the State of Washington as Coachella Valley 
Lime Co. Respondent further denied giving Dahlson or anyone 
else authority to use his name, or to purchase produce in his 
name and charge it, and denied that he was ever a partner with, 
or an employer of, Dahlson. Respondent, in his brief, argues that 
the evidence does not establish any agency relationship existing 
between him and Central and contends that he is free of liability 
to complainant in connection with these transactions. 


The issue that is clearly joined, therefore, and which is deter- 
minative of respondent’s liability, is whether an agency relation- 
ship, either actual or ostensible, existed between respondent and 
Central at the time of the transactions involved herein. The bur- 
den of proving the affirmative of this issue, by a preponderance 
of the evidence, rests upon complainant as the moving party, 
DeMarco Company, Inc. v. Louis Gubel, 10 A.D. 24, applying the 
substantive law of the State of California where the contract 
was made. Joseph Rothenberg v. H. Rothstein & Sons, 181 F. 
2d 345 (8rd Cir. 1950), 9 A.D. 1267. 


We will first consider whether an actual agency existed between 
Central and respondent. Under California law an agency is actual 
when the agent is “really employed by the principal,” California 
Code of Civil Procedure, Agency, § 2299, and must rest on an 
agreement or consent of the parties involved. Naify v. Pacific 
Indemnity Co., 11 Cal. 2d 5, 76 P. 2d 663 (1938). 


In partial fulfillment of its burden of proving this relationship 
between respondent and Central, complainant offered the oral 
testimony of its president, Thurman Pardue, at the hearing. Par- 
due testified that on or about February 4, 1962, he received a tele- 
phone call from “my carrot grower,” Frank Rayburn, of Indio, 
California; that Rayburn told Pardue that he had a Don Barta in 
his office representing Bert Farmer, of Coachella Valley Lime Co.; 
and that “they” wanted carrots and other produce. Pardue testi- 
fied that Barta then came on the phone, introduced himself as 
representing respondent and the Coachella Valley Lime Co., men- 
tioned that Coachella Valley Lime Co. had taken over a unit in 
Washington State, headed by Dahlson, and that “they” wanted 
more vegetables to offer the outlets up there. Pardue also testi- 
fied that Barta told him to bill it to Coachella Valley Lime Co. 
“because we are responsible for payment,” but subsequently— 
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and in the same conservation—told him to bill it as to lading and 
invoice to Central, since the name had not been changed over to 
Coachella Valley Lime Co. at that time. 


Pardue, testifying further, said that he called respondent on 
February 5, 1962, and told him the order purchased through 
Barta had been shipped, and that he then engaged in some gen- 
eral conversation with respondent regarding the Washington 
State venture. Pardue testified that later, on or about February 
12, 1962, complainant received a second order by telephone from 
Barta, and that this order was shipped and invoiced to Central 
on the following day, February 13. Pardue testified that he had 
no conversation with respondent regarding this second order, but 
that Dahlson had been at complainant’s place of business on Feb- 
ruary 12 and had given a check post-dated February 15 to com- 
plainant for the load of February 5 in the amount of $1,940.79 
drawn on a Washington bank and signed “Coachella Valley Lime 
Co., E. Roy Dahlson,” which complainant had accepted, since 
Barta had told Pardue on February 4 (according to Pardue) that 
Coachella Valley Lime Co. was opening an operation in Wash- 
ington State headed by Dahlson. Pardue testified, also, that at 
this time Dahlson did not place an order with him but merely 
checked the produce with complainant’s foreman, Fred Grundy, 
while the produce was on the dock for loading on the truck pur- 
suant to Barta’s order of that same date. 


Pardue, continuing his testimony, said that he was away from 
his business from about the middle of February to about the 
middle of March; that when he returned he found that there had 
been no payments for the load of produce sold by him to Barta on 
February 12 and a load of produce sold by Grundy to Dahlson for 
Central on or about February 18; that on March 27 he called 
Barta about these bills and that Barta had said he’d “check into it 
right away”; that no payment had been received and that on 
April 16 he called respondent, who promised Pardue that com- 
plainant would get a check immediately. Pardue stated that com- 
plainant did get a check later, dated April 16, 1962, signed by 
Dahlson and drawn on the Coachella Valley Lime Co. account in 
Washington in the amount of $2,000, but the check was later 
dishonored on presentation by complainant, due to insufficient 
funds. Pardue stated that complainant had never been paid for 
the loads sold to Central on February 12 and 18, 1962. 


Complainant also offered the testimony of Fred L. Grundy, 
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complainant’s foreman and buyer. Grundy testified that he made 
the sale of February 18 to Dahlson, as earlier testified by Pardue; 
that the truck was loaded and shipped on February 20 to Central; 
and that in Pardue’s absence he (Grundy) called respondent and 
told him of this fact. Grundy testified that he called respondent 
again on February 23 and told him that the check given to Pardue 
on February 12 for the load sold to Central through Barta had 
been dishonored and that complainant now wanted payment by 
certified check or money order. Grundy stated that respondent 
assured him that complainant would get a certified check or 
money order in a few days. 


Albert Gerrick, complainant’s vice president, testified that he 
monitored the call between Grundy and Farmer on February 23 
and that respondent promised to send a check, or have one sent, 
to cover the one for $1,940.79 which had been dishonored. Gerrick 
said that he personally picked up a money order three days later 
in the sum of $1,940.79, and that it had come from Coachella 
Valley Lime Co. in Washington. 


Complainant, in support of the testimony of its witnesses re- 
garding the alleged conversations with respondent, offered in 
evidence a copy of the telephone toll charges paid by it. This 
document showed charges billed to complainant’s number for 
calls made to respondent’s telephone on February 5, February 20, 
and February 23, 1962. 


Donald R. Barta, a vice president of Central was called as a 
witness by respondent. Barta admitted the conversation with 
Pardue on February 4 from Rayburn’s office, and admitted mak- 
ing a purchase on that date. Barta denied, however, that he had 
said that he was representing respondent, and denied that the 
name of respondent was mentioned in the conversation with 
Pardue. Barta testified that he had told Pardue that he was with 
Central, that he was an officer in that corporation, and that he 
was working with Dahlson. Barta also denied that he made a 
purchase on February 12 from complainant, and denied talking 
to Pardue on that date. 


Rayburn, who also was called as a witness by respondent, testi- 
fied that he was present during the entire conversation between 
Barta and Pardue on February 4. Rayburn’s testimony corrobor- 
ated Barta’s as to the statements made by Barta to Pardue on the 
phone, including Barta’s statement that the name of respondent 
was not mentioned by Barta in this conversation. 
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Respondent testified in his own behalf at the hearing, to the 
effect that he was approached in December 1961 by Dahlson and 
others who were connected with Central; that they proposed that 
he send them produce to be distributed in the Washington area; 
that he did this for a period of time, from December 1961 to May 
1962; that the first load was sent as a consignment, with a check 
coming back from Central signed by Dahlson on a Washington 
bank, in account with Coachella Valley Lime Co.; that he talked 
with Dahlson about the check and that Dahlson had explained 
that it was temporary and was simply a clearing account for the 
receivables due on shipments coming up from respondent; that 
upon a later inquiry by respondent, Dahlson had said that there 
was no cause for alarm, since the account was in the name E. 
Roy Dahlson, doing business as Coachella Valley Lime Co.; that 
while he’d had difficulty securing prompt payment from Dahlson, 
he experienced no alarm until the latter part of April or the first 
of May 1962, at which time Dahlson owed him many thousands 
of dollars; and that he then, in agreement with Dahlson, sent an 
accountant up to check the books of Central, to discover that the 
firm was in severe financial straits. 


Respondent denied that he was liable for, or had agreed to pay, 
the purchase prices of the two loads of produce involved herein. 
Respondent also denied that he had talked to Pardue on February 
5, or to Grundy on February 20 and 23, as testified by these wit- 
nesses. Respondent stated that he talked with Pardue on April 
16 and again in May, but respondent denied that he had agreed, 
in these conversations, to pay for the produce involved herein, 
and had had nothing to do with the money order received by com- 
plainant on March 26 in payment for the produce sold on Feb- 
ruary 4 to Barta. Respondent admitted that he reimbursed a 
third party named Weisfeld for a check drawn in April 1962 by 
Dahlson on the Coachella Valley Lime Co. account in Washing- 
ton, but testified that he did this only because Dahlson promised 
to repay him and because the Blue Book had told him the dis- 
honored check, which was still outstanding, might jeopardize his 
credit rating. 


Complainant in its brief argues that the above evidence, in- 
cluding the testimony of Griffin (Finding of Fact No. 8) given 
in Paramount Citrus Assn. v. Central Washington Produce Co. 
et al, PACA Docket No. 8891 and admitted as evidence in this 
proceeding, establishes that an actual agency existed between re- 
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spondent and Central in connection with the disputed transac- 
tions. We do not agree. We are of the opinion that respondent 
has succeeded in rebutting complainant’s evidence, with the pos- 
sible exception of that pertaining to the disputed telephone calls, 
and the evidence as to whether these calls were made and as to 
what was said is in great conflict. In this connection, the presid- 
ing officer who heard the testimony and observed the demeanor 
of the witnesses at the oral hearing attached greater weight and 
credibility to testimony of respondent and his witnesses than to 
the testimony given by complainant’s witnesses. We think that 
the presiding officer was in a better position to judge the credi- 
bility of the witnesses than we are, and we, therefore, adopt his 
opinion as our own. United Salad Company v. Capelsa Sales Co., 
21 A.D. 48; Murlas Bros. v. Zambito Bros., 17 A.D. 338. See 
Cella v. United States, 208 F. 2d 783 (7th Cir. 1953), cert. denied, 
347 U.S. 1016, where the court held that “The hearing officer 
observed these witnesses upon the stand. He was the trier of 
the facts. The matter was for him to decide.” See, also, National 
Labor Relations Board v. Universal Camera Corp., 190 F. 2d 429 
(2d Cir. 1951), where Judge Learned Hand said: “. . . on the 
issue of veracity the bearing and delivery of a witness will usual- 
ly be the dominating factors .. .” On the whole record, therefore, 
we are of the opinion that complainant has failed to establish 
that an actual agency existed between respondent and Central, 
and it is so concluded. 


Complainant in its brief argues that if we do not find that an 
actual agency existed at the time of these transactions, then we 
must find, on the basis of the evidence, than an ostensible agency 
was in effect, in that respondent led complainant to believe that 
he (respondent) was to be liable for the purchases made by Cen- 
tral through Barta and/or Dahlson. While both parties agree 
that the California law is applicable here (California Civil Code, 
Agency, Section 2295 et seq.), respondent points out that Cali- 
fornia courts regard ostensible agency and agency by estoppel 
as the same, in that in each the elements of estoppel, i.e. change 
of position in reliance upon the supposed agent’s authority, are 
required to be present to subject the alleged principal to liability. 
Ernst v. Searle, 218 Cal. 233, 22 P. 2d 715 (1933). Respondent 
contends that these elements are missing here. 


The Secretary has considered the question of ostensible author- 
ity in the past, and in the case of Tri-State Sales Agency v. Palm- 
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etto Fruit & Produce Company, 14 A.D. 1142, announced a view 
which appears to be similar to that adopted by California: 


“It is a general rule that when a principal by any acts or 
conduct has knowingly caused or permitted another to appear 
as his agent, either generally or for a particular purpose, 
he will be estopped to deny such agency. However, all the 
elements of an estoppel must be present. There must be (1) 
a representation by the principal, (2) a reliance upon such 
representation by a third person, and (3) such representa- 
tion must have been acted upon in good faith to the injury of 
such third person .. .” 


As we have stated earlier, the burden of proving the alleged 
ostensible agency, by a preponderance of the evidence, rests upon 
complainant. In reviewing the evidence, we are of the opinion 
that complainant has failed to sustain this burden, in that it has 
failed to show, by the required weight of the evidence, that re- 
spondent’s words and/or actions were such as to constitute a 
representation to complainant that Dahlson was acting as re- 
spondent’s agent. Accordingly, we conclude that the alleged os- 
tensible agency between respondent and Central has not been 
established. 


Complainant argues, finally, that liability for these trans- 
actions accrues to respondent, in that he adopted them as his own 
by ratification. The burden of proving ratification, by a pre- 
ponderance of the evidence, rests upon complainant. We do not 
think that complainant has sustained this burden, and conclude 
that the argument is without merit. 

Complainant has failed to prove that an agency relationship 
existed between respondent and Central in connection with these 
transactions. It has likewise failed to establish any ratification 
on the part of Farmer. Accordingly, we have no ground upon 
which to impute liability to Farmer, so that the complaint should 
be dismissed. 


ORDER 
The complaint is dismissed. 


The facts and circumstances shall be published, and copies 
hereof served upon the parties. 
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(No. 8952) 


H. WEISFELD Co. v. ROY BERT FARMER, d/b/a COACHELLA VALLEY 
LIME Co. AND AS CENTRAL WASHINGTON PRODUCE COMPANY, 
Inc. PACA Docket No. 8969. Decided February 24, 1964. 


Failure to Prove Agency Relationship—Dismissal 


Complainant-seller has failed to prove that actual agency or agency by 
estoppel existed between buyer and respondent and the complaint is 
dismissed. 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Carroll 
& Anderson, of Indio, California, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 2, 1962. The formal 
complaint was filed on January 4, 1963. Complainant seeks to 
recover, as reparation, $317.40 in connection with a load of avo- 
cados, peppers, cucumbers, tomatoes, and watermelons allegedly 
sold on or about April 2, 1962, to respondent Roy Bert Farmer, 
doing business as Coachella Valley Lime Co. and as Central 
Washington Produce. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on February 3, 1963. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent Roy Bert Farmer on February 6, 
1963. Respondent filed an answer thereto on February 25, 1963, 
in which he admitted doing business as Coachella Valley Lime 
Co., but denied doing business as Central Washington Produce. 
Furthermore, respondent denied that he purchased from com- 
plainant the produce involved herein, and denied that he owed 
complainant $317.40, or any other sum. 


Since the amount in controversy herein does not exceed $1500, 
the issues are determined under the shortened procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant to this procedure complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 
a statement in reply. In addition, complainant requested that the 
evidence, together with the briefs filed by the complaining parties, 
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respectively, in Sunny Sally, Inc. v. Roy Bert Farmer, d/b/a 
Coachella Valley Lime Co. and as Central Washington Produce 
Co., PACA Docket No. 8923, and Paramount Citrus Association, 
Inc. v. Central Washington Produce Company, Inc., and/or E. Roy 
Dahlson, d/b/a Coachella Valley Lime Co. and/or Roy Bert 
Farmer, d/b/a Coachella Valley Lime Co. PACA Docket No. 8891, 
be considered in this case, in arriving at a determination of the 
liability of respondent in this present case. Complainant’s request 
was granted, after respondent had been given an opportunity to 
be heard on the motion. 


FINDINGS OF FACT 


1. Complainant is an individual, Harold Weisfeld, doing busi- 
ness as H. Weisfeld Co., whose address is 1624 Bay Street, Los 
Angeles, California. 


2. Respondent is an individual, Roy Bert Farmer, doing 
business as Coachella Valley Lime Co., whose address is Avenue 
57 and Highway 111, Thermal, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act as an individual doing business as Coachella Valley Lime Co., 
Thermal, California, and was not licensed under any other trade 
name. 


3. On or about March 27, 1962, in contemplation of shipment 
in interstate commerce, E. Roy Dahlson, president of Central 
Washington Produce Company, Inc., purchased on its behalf from 
complainant a truckload of produce consisting of avocados, bell 
peppers, cucumbers, tomatoes, and watermelons, at a total price 
of $1,984.50, f.o.b. Los Angeles, California. 


4. On March 30, 1962, subsequent to the making of the contract 
set forth in Finding of Fact No. 3, and prior to any action thereon 
by complainant, an inquiry was made concerning respondent by 
complainant, of Edward F. Griffin, Pacific Coast Representative 
of the Produce Reporter Company, a credit rating agency, which 
issues its Blue Book semiannually. Griffin, in response to this 
inquiry, told complainant that according to his records respond- 
ent was listed as the owner of Coachella Valley Lime Co. at 
Thermal, California, and that respondent had asked for a further 
listing in the Spring edition of the Blue Book for Coachella Valley 
Lime Co., doing business at Kennewick, Washington, with a refer- 
ence to Roy Bert Farmer at Thermal for rating. 
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5. Following the conversation with Griffin on March 30, com- 
plainant on the same date and pursuant to the contract made with 
Dahlson on March 27, shipped from Los Angeles, California, to 
“Central Washington Produce” in the State of Washington, pro- 
duce meeting contract requirements in a truck provided by the 
purchaser. An invoice on the shipment, dated April 2, 1962, was 
mailed by complainant to “Central Washington Produce.” 


6. The shipment was received and accepted in the State of 
Washington by Central Washington Produce Company, Inc. Com- 
plainant thereafter drew a draft upon Central Washington Pro- 
duce Company, Inc. for $1,984.50, and in return received a check 
on a Washington bank dated April 17, 1962, for $1,670.50, drawn 
on the Coachella Valley Lime Co. account and signed by E. Roy 
Dahlson. Complainant attempted to negotiate the check but was 
advised by the drawer bank, on or about May 4, 1962, that the 
check would not be honored due to insufficient funds in the ac- 
count. 


7. Upon receipt of this information, complainant went to see 
Griffin of The Produce Reporter Company, and reported this 
fact to him. Griffin, in complainant’s presence, telephoned re- 
spondent and told him what had happened to the check. Respond- 
ent agreed to issue his personal check to cover the one which had 
been dishonored. Thereafter, on May 14, 1962, complainant re- 
ceived a check on the Coachella Valley Lime Co. account, signed 
by respondent, which successfully cleared banking channels. 

8. An informal complaint was filed on October 2, 1962, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in his opening and answering statements, testi- 
fied that when Dahlson visited him on March 27, 1962, he (Dahl- 
son) told complainant that respondent had taken over a “‘Wash- 
ington deal” and that he (Dahlson) was the buyer and represen- 
tative for that “deal.’”’ Complainant also testified that Dahlson 
stated, at the time of making the purchase, that respondent would 
be liable for the purchase price. Farmer, both in his answer and 
in his answering statement, denied liability in connection with 
this transaction, and likewise denied that he purchased or auth- 
orized Dahlson to make the purchase of the produce involved 
herein. 
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Complainant takes the position that Dahlson’s alleged state- 
ment that he was acting on Farmer’s behalf is supported by the 
information contained in the Blue Book of April 1, the substance 
of which was related to complainant on the telephone by Griffin 
on March 30 (see Finding of Fact No. 4) ; by the fact that Farmer 
redeemed the dishonored check, written by Dahlson on April 17, 
1962, in complainant’s favor for $1,670.50; and by the fact that 
the check, though signed by Dahlson, was drawn on the Coachella 


Valley Lime Co. account. 


The circumstances of this case are similar to those presented 
in PACA Docket Nos. 8923 and 8891. Complainant has requested, 
and we have agreed, to examine the evidence in Dockets Nos. 8923 
and 8891, together with the evidence in this case, in order to 
determine the relationship of Farmer and Dahlson in arriving at 
a disposition of this case. In Dockets Nos. 8923 and 8891, we 
concluded that complainants had failed to prove any liability on 
the part of Farmer, since the respective complainants failed to 
establish, by a preponderance of the evidence, the presence of an 
alleged agency relationship existing between Farmer and Dahl- 
son. We likewise concluded in Docket No. 8923, that complainant 
had failed to prove, by a preponderance of the evidence, an alleged 
ratification of Dahlson’s actions by Farmer. 


Complainant in this proceeding dealt directly with Dahlson 
and not with respondent. If respondent, therefore, is to be held 
liable for the acts of Dahlson, an agency relationship must be 
shown to have existed between respondent and Dahlson in con- 
nection with this transaction. The burden rests upon complainant 
to establish this relationship by a preponderance of the evidence. 
We conclude here, as we did in PACA Dockets Nos. 8923 and 
8891, that complainant has failed to sustain that burden. We 
will forego lengthy discussion on the points involved, since they 
are set forth and discussed at length in the two cases referred to 
above. In concluding, however, we will pause only to point out 
one distinction in this case: that here complainant relies heavily 
upon the fact that he talked directly to Griffin in regard to re- 
spondent’s relationship to the “Washington deal” of Coachella 
Valley Lime Co. after receiving the order from Dahlson, while 
the respective complainants in the other two cases, by contrast, 
did not do this. We think, however, that this fact is of small im- 
portance here, for the reason that the conversation with Griffin 
was had some three days after the sale was made to Dahlson, so 














PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 23 A.D. 282 


282 








that such sale necessarily was made without reliance on anything 
Griffin said. 


It is concluded that, in accordance with the foregoing, the com- 


plaint should be dismissed. 
ORDER 


The complaint is dismissed. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—ON MOTION OF PARTIES 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 8953) 


PACA Docket No. 9076. Dismissed February 6, 1964. 


(No. 8954) 


PACA Docket No. 9210. Dismissed February 19, 1964. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 8955) 


PACA Docket No. 9296. Dismissed February 27, 1964. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 
Order issued by Thomas J. Flavin, Judicial Officer 
(No. 8956) 


HAYASHIDA FARMS v. FRESH PRODUCE COMPANY. PACA Docket 
No. 9337. Reparation of $6,909.60 with 5 percent interest 
from February 1, 1963, awarded complainant against respond- 
ent in order issued February 20, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 
(No. 8957) 


F. S. MERLINO v. LESVOS TOMATO PACKING Co., INC. AND CHRIS 
SPINGUS. PACA Docket No. 9327. Reparation of $201.25 with 
5 percent interest from August 1, 1963, awarded complainant 
against respondents in order issued February 6, 1964. 


(No. 8958) 


S. SIRCHIA FRUIT Co. v. INTERSTATE PRODUCE, INC. PACA Docket 
No. 9323. Reparation of $560 with 5 percent interest from 
September 1, 1963, awarded complainant against respondent 
in order issued February 6, 1964. 


(No. 8959) 


CONSOLIDATED PRODUCE COMPANY, LTD. v. INTERSTATE PRODUCE 
Inc. PACA Docket No. 9328. Reparation of $262.58 with 5 
percent interest from September 1, 1963, awarded complainant 
against respondent in order issued February 7, 1964. 
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OGAWA BROTHERS v. INTERSTATE PRODUCE INC. PACA Docket 
No. 9336. Reparation of $192.75 with 5 percent interest from 
September 1, 1963, awarded complainant against respondent 
in order issued February 14, 1964. 


(No. 8961) 


POTH VEGETABLE COMPANY v. B & F BROKERAGE. PACA Docket 
No. 9333. Reparation of $1,675.47 with 5 percent interest from 
June 1, 1963, awarded complainant against respondent in order 
issued February 14, 1964. 


(No. 8962) 


HALL, HAAS & VESSEY, LTD. v. INTERSTATE PRODUCE INC. PACA 
Docket No. 9324. Reparation of $329.66 with 5 percent inter- 
est from September 1, 1963, awarded complainant against re- 
spondent in order issued February 17, 1964. 


(No. 8963) 


MARTIN HERMAN & SON v. LESTER VANDERBURG. PACA Docket 
No. 9317. Reparation of $2,612.50 with 5 percent interest from 
December 1, 1962, awarded complainant against respondent in 
order issued February 17, 1964. 


(No. 8964) 


MorRIs BROS. FRUIT COMPANY v. INTERSTATE PRODUCE INC. PACA 
Docket No. 9326. Reparation of $368.75 with 5 percent interest 
from September 1, 1963, awarded complainant against re- 
spondent in order issued February 17, 1964. 








CURRED mE 


MISCELLANEOUS 285 
Cite as 23 A.D. 285 


(No. 8965) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. JOE 
HANNA. PACA Docket No. 9347. Reparation of $3,000.57 with 
5 percent interest from September 1, 1963, awarded complain- 
ant against respondent in order issued February 27, 1964. 





